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 OSHA is fining workplaces that do not comply with personal 
protective equipment requirements or other workplace safety 
requirements

 Alabama just passed COVID lawsuit shield if business not acting 
with reckless or intentional misconduct

 Keep your protocols in place and enforce them

 Require masks and social distancing, office cleaning, handwashing and 
signage (the more you can follow CDC guidance, the better). 

 Temperature checks?

 Do not let employees return to work if they are sick, have symptoms or 
report they have been exposed

 Require testing and when?
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Lesson 1: A Pandemic is a Big Deal (and we are still in 
it) so Protect Your Employees and Patients
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Be Careful About Medical Inquiries
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 During a pandemic, we ask employees all kinds of medical questions:

– Surveys/questionnaires about how you feel today/any symptoms

– Taking temperatures at work

– Requiring employees to report COVID test results

 ADA rules about employment-related medical inquiries still apply– must 

be “job related and consistent with business necessity”

– Generally tough standard to meet but COVID-19 constituted a “direct 

threat” under the ADA, so steps to prevent that threat– even medical 

inquiries– were permitted

 This will not always apply–to reset post-pandemic/non-COVID questions
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 OSHA – Employees can refuse to work if they reasonably believe 
death or serious physical harm is likely to occur immediately 
– Employee must have specific fear of infection based on fact (not 

generalized fear) AND

– Employer must have failed to address the specific fear/ensure a safe 
working environment

 NLRA – protected concerted activity can equal refusing to work in 
unsafe conditions
 This applies even if you don’t have a union

 May apply to social media activity

 Don’t overreact but don’t do nothing either

 Title VII, ADA, ADEA, etc.
 Be fair and consistent; address medical concerns
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Employees Who Refuse to Come to Work May Have Rights
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 Government Required Vaccinations?  Not yet

‒ State law controls (no federal mandate) and states have required other 
vaccinations 

• Jacobson v. Massachusetts, U.S. Supreme Court 1905. (US 
Supreme Court upheld Mass. law requiring smallpox vaccination or 
$5 fine)

‒ States’ police powers, include authority to enact reasonable 
regulations necessary to protect public health, public safety, and the 
common good. Vaccination mandates are permissible state action to 
protect the public's health

– A number of states have both religious and philosophical difference 
exemptions from mandatory vaccinations (usually in school 
vaccination context). 
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Lesson 2: You Can Require Vaccinations.
Do you Want To?
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 Both OSHA and DOL have held that employers can require 
employees to take flu and other vaccines.

– Employees “need to be properly informed of the benefits of 
vaccinations.”

– OSHA notes that “an employee who refuses vaccination because of a 
reasonable belief that he or she has a medical condition that creates a 
real danger of serious illness or death (such as a serious reaction to 
the vaccine) may be protected under Section 11(c) of the Occupational 
Safety and Health Act of 1970 pertaining to whistleblower rights.”

 Don’t forget the NLRB (Section 7 rights)– Employees have the right 
to engage in protected, concerted activity– i.e., talk to each other 
about the terms and conditions of their employment– including 
organizing to oppose a mandated vaccine
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Federal Agencies and Vaccinations
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 COVID guidance addresses flu vaccine (same concepts should 
apply to COVID)-- mandatory vaccination not prohibited, but:

 If you have at least 15 employees, you must consider 
accommodations for disabilities (ADA) and strongly held 
religious beliefs (Title VII)– so not everyone will get vaccinated

 If you don’t have 15 employees, ADA and Title VII don’t apply to 
you.
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What About the EEOC?

Bradley Arant Boult Cummings LLP    |    bradley.com    |    © 2020

 Employers have a duty reasonably to accommodate an employee’s
disability (a medical condition that arguably prevents taking the
vaccine).

 You do not have to take employee’s word for it--require medical
documentation of the disability

• Hustvet v. Allina Health System, 910 F.3d 399 (8th Cir. 2018):
Employee objected to being vaccinated for measles and mumps
because of the potential medical reaction. Employer said (and the
court agreed) the employee’s medical condition was “garden-
variety allergies,” not a disability, so no duty to accommodate.

 If covered disability - must consider reasonable accommodation 
unless it would create an undue hardship.

• “Reasonable” is an individual assessment with a documented 
interactive process

• Undue hardship = Significant difficulty or expense (high bar)
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Addressing Disability Based Objections

7

8



2/20/2021

5

Bradley Arant Boult Cummings LLP    |    bradley.com    |    © 2020

• Document the disability and limitations it poses to work– talk with 
employee and employee’s doctor (if necessary)
• Don’t reject out of hand

• Find out what accommodations employee (and doctor) are seeking

• Do the accommodations enable the employee to do all of the 
essential functions of the job?
• You do not have to remove essential functions– that is not reasonable

• Offer alternatives
• Remote options? PPE? Transfer? Leave?

• Make sure it is interactive–typically takes more than one round

• Don’t terminate an employee who has requested a reasonable 
accommodation without consulting your employment lawyer
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Disability Based Objection: Interactive Process
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 A religious objection to vaccination must be the product of an authentic 
and sincerely-held belief (which you can carefully and respectfully 
contest).
 Brown v. Children’s Hosp. of Phil., 794 Fed.App’x 226 (3rd Cir. 2020):  

Employee with holistic health lifestyle objected to vaccine because it might 
“do more harm than good.” The court rejected her purported religious 
objection, finding that a “sincere opposition to vaccination” is a medical, not 
a religious belief.

 Best practice– don’t judge the religious practice, but determine whether:
 Employee doesn’t really sincerely hold the belief (be careful); 

 A reasonable accommodation is available (addresses essential functions 
and is not an undue hardship); and

 You have granted similar accommodations for other reasons (i.e. disability)
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Addressing Religious Objections
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Horvath v. City of Leander, 946 F.3d 787 (5th Cir. 2020)

Firefighter objected to vaccination for TDAP on religious 
grounds. The employer did not contest the sincerity of the 
employee’s religious belief and instead offered him two 
options: assignment away from first responder duties at 
no loss of pay or, remaining in his current job while 
wearing a respirator, keeping a log of his temperature, 
and submitting to medical testing.  The employee rejected 
both options and was terminated. The court held that the 
accommodations offered were reasonable and the 
discharge was not wrongful.
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Example of Successful 
Religious Accommodation Process
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 Don’t identify anything about an employee’s or his family’s medical 
conditions without permission—even if you don’t mean any harm it 
violates the law.

April 23,2020: Joe’s wife Sally tests positive for COVID-19 and calls 
Joe at work. Joe immediately calls Greg, his store manager. Greg calls 
his supervisor, Richard, who says send Joe home for a 14 day paid 
quarantine starting immediately. Greg has Joe stay until 5:00 pm. And 
then quarantine. 

So far, so good . . . UNTIL Greg tells someone Joe’s wife has COVID

THEN THINGS GO OFF THE RAILS . . . 

Lesson 3: Employees Want Their Confidential 
Information to Stay Confidential
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Joe’s Mother (yes, his mother) Sends an Email . . .
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. . . NOW to get more to the point of this complaint.
Greg did not follow confidentiality laws required by the Americans with Disabilities Act 
stating that the employer should only share the minimal amount of personal health 
information necessary to enable other employees to assess their own personal health, and 
the potential exposure. GREG GAVE JOE'S NAME AS THE PERSON THEY HAD BEEN IN 
CONTACT WITH. THEN GREG CALLED HIS LIVE IN GIRLFRIEND (JILL), AND TOLD 
HER THAT JOE WAS EXPOSED, PLACED ON LEAVE BECAUSE HIS WIFE HAD THE 
CORONA VIRUS. GREG AND HIS GIRLFRIEND THEN TOLD CRYSTAL, A FRIEND OF 
GREG AND HIS GIRLFRIEND. BY 5:30 PM JOE'S WIFE STARTS RECEIVING PHONE 
CALLS ASKING IF SHE HAS THE CORONA VIRUS. CRYSTAL TOLD THE PERSON ON 
THE PHONE THAT SALLY HAS CORONA VIRUS, THAT JOE IS EXPOSED. THESE 
PHONE CALLS CONTINUED UNTIL WELL INTO THE NIGHT. ADDING ADDITIONAL 
STRESS, ANXIETY, AND PERSONAL INJURY TO BOTH JOE AND SALLY AT A TIME IN 
WHICH THEIR ONLY FOCUS SHOULD BE ON RECOVERY. CRYSTAL WOULD NOT 
HAVE HAD THIS INFORMATION HAD GREG NOT RELEASED THE NAMES OF THE 
PARTIES INVOLVED!!!!!
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EEOC Notes on Confidentiality
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 Employers must keep medical information confidential– including 
temperature checks, surveys/questionnaires about how you feel, 
and positive test results

 You can disclose a positive test to public health authorities

 Contractor or temporary staffing agency may report positives to 
employer

 Still can’t divulge to other employees who may be exposed

– Can tell them they were in close proximity, but not the infected 
employee

– Doesn’t matter that everyone can figure it out
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 Families First Coronavirus Response Act (FFCRA) passed and 
President Trump signed in March 2020

– Effective April 1, 2020 through December 31, 2020

– Voluntary through March 31, 2021 (for tax credit)

 Changed the landscape on paid employee leave

– Covered employers with fewer than 500 employees

– Covered employees who had only worked 30 days (or less)

– Paid employees to be home when kids were out of school

– Employees may have gotten used to it

 Democratic Congress is likely to extend or expand– stay tuned

Lesson 4: Employees Like Paid Leave (and Congress 
may like giving it to them)
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 Employees got paid FFCRA leave for childcare-- may expect that 
benefit in the future
– Look at your PTO/parental leave benefits/sick leave

 If you have 50 or more employees, your folks may have FMLA rights 
(but pay attention to eligibility)

 FMLA does not cover 
– Staying home with children just because school is out

– Staying home because someone in household has infectious disease

 FMLA may cover employee attending meetings for a child’s special 
education meetings or a family member’s serious health condition

 Democratic Congress will look at expanding FMLA– more reasons, paid 
options

Employees May Be Confused About Time Off 
(Paid or Unpaid)

16

15

16



2/20/2021

9

Bradley Arant Boult Cummings LLP    |    bradley.com    |    © 2020

 During the initial shutdown, employees had to (got to) work from home 
and employers enabled it
– Not all jobs are suited to remote work
– Not all employees are suited to working from home
– Not all employers like to permit work from home (even if it could work)

 May need a reset
– Remind employees about attendance policies and enforce them
– Think about whether employees can take work home or not

 Employees are more likely to ask for remote work as a reasonable 
accommodation for a disability
– Update job descriptions– list regular attendance/physical presence as 

essential function
– Be sure to engage in the interactive process

Lesson 5: Employees Like Remote Work
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Again--Brush Up on Your ADA Interactive Process

 You have an obligation to provide “reasonable accommodations” 
that enable an employee to perform the essential functions of the 
position

– Must engage in an interactive process with employee and/or 
employee’s doctor

– Do not dismiss any suggestion out of hand

– Be creative in offering accommodations

– Test drive some accommodations to see if they work

– Document your process
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Tough Situations

19

 Medically vulnerable employees or employees in vulnerable age group

– Employee doesn’t want to come in and you have work for them

– Employee wants to return, but you don’t want them because they are 
likely to get sick

 Employee scared to come to work

 Employee too comfortable at home

 ALWAYS follow process
– Document reasons (Disability? Age? Fear?) and get medical certification

– Even if not a disability/medical diagnoses– engage in the interactive process
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More Important EEOC Notes
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 Is an employee entitled to an accommodation under the ADA in 
order to avoid exposing a family member who is at higher risk 
of severe illness from COVID-19 due to an underlying medical 
condition?

– No

 Employers can require COVID (not antibody) tests but

– Should ensure tests are accurate and reliable

– Keep results confidential

 Keep up to date

– As people get vaccinated, EEOC could change its mind
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Lesson 6: Social Media is the Bane of Our Existence

21

 Just because the US President or an elected official says whatever 
he or she wants on Twitter doesn’t mean your employees have that 
prerogative

 Even on Social Media:
– Harassing coworkers probably violates our policy

– Misbehavior that affects our workplace is our business

– Disclosing patient information to anyone is grounds for dismissal

 Private employees have First Amendment rights but not 
against their employer (only against the Government)

 You can curb political speech in your workplace– but be 
evenhanded and careful about your audience
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Check Your Policies
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 Discrimination and harassment of coworkers or clients– not just at 
work

 Confidentiality of patient information and company data

 We can (and will) look at anything on our servers and computers

 Do you have a social media policy? Does it put your folks on notice 
of what they should not be doing?

 Dress code– can we prevent a politically charged face mask?

 Written policy about COVID protocols or calling in when sick?

 Anything else you think would be helpful
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Lesson 7:  Don’t Forget Employment Basics
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 Most lawsuits coming out of the pandemic claim disparate treatment 
based on race, sex, disability, ethnicity, etc. 

 Follow your policies, including progressive discipline

 Treat employees consistently and fairly
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Questions?
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