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The New Era of the War on Opioids

This session will cover current 
trends and tactics in

• audits, 

• investigations, and

• prosecutions of healthcare 
practices that prescribe or 
test for controlled 
substances. 
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The New Era of the War on Opioids

• And this session will advise how healthcare providers can 
evaluate and update their practices to avoid finding 
themselves on the ever-increasing list of government 
targets.
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The New Era of the War on Opioids

The government’s decision to go to war against the 
healthcare industry to combat the opioid crisis is well 
known by all who work in the industry. 
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The First Wave of Attacks
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The first wave of attacks primarily involved 
identifying egregious, obvious misconduct, 
such as practices where there were 
prescriptions for opioids based on falsified 
records of medical necessity, or practices 
where opioids were prescribed in exchange 
for kickbacks such as cash or sexual favors. 
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The New Era of the War on Opioids:
More “Sophisticated” Theories

Though the government still pursues 
the low hanging fruit, it has also 
recently focused on pursuing what it 
claims are more sophisticated theories 
of wrongdoing.

This new era of government 
enforcement based on supposedly 
more sophisticated theories creates 
new areas of risk for healthcare 
practices. 
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Enforcement Tools: Audits

• RAC audit vs ZPIC audit
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Enforcement Tools: Investigations

• Civil Investigative Demand

• Grand Jury Subpoena

• HIPAA Subpoena

• Knock and Talk
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Enforcement Tools: Civil and Criminal 
Prosecutions

• Civil 
• False Claims Act

• Medically unnecessary treatment/services

• Consequences:
• Treble Damages and Penalties

• Exclusion from participating in Medicare/Medicaid

• Criminal
• Unlawful distribution of controlled substances

• Defrauding a federal healthcare program
• Money laundering

• Identity theft

• Consequences:
• Incarceration up to twenty years (life in prison if death resulting)

• Loss of DEA registration and medical license
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Criminal –
unlawful distribution of controlled substances

• Controlled substances can only be prescribed:
(i) within the usual course of professional 
practice; and,
(ii) for a legitimate medical purpose.

• Objective Standard –
subjective good faith is not an absolute defense.
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Current Tactics: Data Analytics
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Current Focus: Statistical Outliers

Outlier = Further Inquiry

vs.

Outlier = Misconduct

joneswalker.com  |   12

11

12



3/1/2020

7

© 2020 Jones Walker LLP

Current Focus: Statistical Outliers

Standing Out in the Crowd Is Hazardous 
To Your Health
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Outliers in the opioid context – first wave

• First wave in the war on opioids went after 
physicians/practices with outlier (higher than 
average) numbers of: controlled substance 
prescriptions written, total number of pills, 
percentage of patients on controlled 
substances.
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Outliers in the opioid context – new theories

• The government continues to focus on the outliers for 
high number of prescriptions/pills/percentage of 
patients on controlleds, but with more of a reliance 
upon data analytics.

• E.g., instead of relying on whistleblowers or 
undercover controlled buys, just look up the PDMP 
state and county rankings.
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Outliers in the opioid context – new theories

MMEs
• Since 2017, law enforcement has focused on the 

strength of prescriptions (Morphine Milligram 
Equivalents, MMEs).

• 90 MMEs as ceiling or red-line – referral to specialists. 
• >90 MMEs as outside usual course/medically illegitimate.

• It’s based on a misunderstanding/misuse of 2016 CDC 
guidance, but . . . that’s not slowing the DOJ down.
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Outliers in the opioid context – new theories: 
underutilization of tools for detecting diversion 
and abuse. 

• The government treats underutilization of urine drug 
testing of opioid patients as a sign that the doctor is 
acting outside the usual course of professional practice 
(i.e., acting criminally).

• What constitutes “underutilization” of urine drug testing?

• The government treats underutilization of the PDMP for 
opioid patients as a sign that the doctor is unlawfully 
distributing controlled substances.

• What constitutes underutilization of the PDMP?
• The PDMP contains errors.
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Outliers in the opioid context – new theories: 
overutilization of urine drug testing. 

• Medical community determines that reliance upon 
inexpensive instant screens (qualitative point of care testing) 
is insufficient to monitor for diversion and abuse in opioid 
therapy for chronic pain.

• Insufficient information

• Inaccurate  
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Outliers in the opioid context – new theories:  
overutilization of urine drug testing. 

• So the medical community turns to more reliable and 
informative confirmatory (quantitative) urine drug testing.

• Routine quantitative testing of patients on opioids removes 
most of the guesswork in deciding whether to trust a patient.
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Damned if you do and damned if you don’t.

• But quantitative urine drug testing has a high 
reimbursement amount . . . so the government is 
prosecuting doctors for supposedly excessive ordering 
of urine drug tests. 
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Outliers in the opioid context – new theories:  
overutilization of urine drug testing. 

• Frequency and type of tests to run – “guidance” 
vs “Standing Order,” and number of drugs 
tested.

• Who is on the hook for the providers’ 
inappropriate use of UDT?

• Provider, Medical Director, Management?
• Vicarious Liability
• Reckless disregard for not providing guidance
• Reckless disregard for unclear guidance
• Reckless disregard for failure to address non-

compliance with guidance
joneswalker.com  |   21
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Outliers in the opioid context – new theories:  
overutilization of other adjuncts to opioids.

• DME

• Injections

• Psych testing

The government thinks it is applying a “follow the money” 
approach here, but . . .

they don’t look at patient outcome or compare the 
cost to what it would have been if the doctor 
maintained the status quo.
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Tips, Tricks, and Takeaways

High MMEs

Nonspecialists in pain management should typically 
refer patients on high dosages of opioids—even those 
responding well to their treatment and with little 
evidence of addiction or abuse—to board-certified 
specialists. This can provide a measure of protection 
in two ways: it conforms to guidance from the Centers 
for Disease Control and Prevention, and a specialist 
is usually better situated to defend a legal attack on 
his or her medical decision-making with regard to the 
use of opioids in pain treatment.

joneswalker.com  |   23

© 2020 Jones Walker LLP

Tips, Tricks, and Takeaways

Carefully Monitor Certain Red Flags

• Consider implementing an internal reporting and peer-
review protocol prior to continuing opioid treatment 
when certain red flags appear, including:

• violations of the pain contract
• use of multiple pharmacies/multiple prescribers 
• more than one early refill request 
• unexpected urine drug test results, especially presence of illicit 

street drugs (amphetamines, heroin, cocaine)

• Document in the chart the consideration of the red flag, 
how it will be addressed, and the rationale for 
addressing it in that way.
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Tips, Trick, and Takeaways

Carefully Monitor Certain Providers

• Outliers (whether riverboat gamblers or savants).

• Low tech providers (PDMP, UDT, EMR).

• Prescribers who prescribe benzodiazepines (e.g., 
Valium, Xanax) and/or muscle relaxers (e.g., Soma) 
along with opioids.

• Providers who become overly close with patients (e.g., 
texting and communicating outside of business hours).

• Providers who give all patients the benefit of the doubt 
or who otherwise stand out as being more sympathetic 
towards patients than the other providers.
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Tips, Tricks, and Takeaways 

Beware Undercover Agents Posing as Patients

• Always assume you are being videotaped, especially 
with relatively new patients.

• Always keep the tone professional rather than social.
• (e.g., no referring to drugs by nicknames, no 

discussion of which drugs have the most kick, no fist 
bump.)
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Tips, Tricks, and Takeaways

Providers are bad at guessing who is lying, and the 
government will prosecute bad guesswork.  So . . . 

• monitor (and audit) providers to ensure use of, but not 
overutilization of, PDMP and UDT.

• monitor (and audit) providers to ensure documented
reaction to suspicious PDMP and/or unexpected UDT 
and, if continuing to prescribe, documented rationale. 

• require providers to obtain and review records from 
other providers who prescribed opioids to same patient 
in order to see if any signs of abuse or diversion (and 
audit to confirm prescribers are complying with this 
requirement).
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Questions?
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Daniel J. Martin

Dan is a member of the firm’s corporate compliance and white collar defense team. A litigator and trial attorney 
since 2004, Dan has significant experience in a broad spectrum of civil and criminal disputes, particularly in the 
areas of commercial litigation, corporate compliance and white collar criminal matters, internal and 
governmental investigations, healthcare fraud defense, False Claims Act defense, and employment litigation.

Dan’s clients frequently commend him for his ability to help them properly assess the issues at stake and chart 
a path forward, and for his relentless pursuit of their objectives. In recognition of his litigation and trial skills, Dan 
earned an award for Excellence in Trial Advocacy from the International Academy of Trial Lawyers. Dan was 
also selected through peer-review surveys for inclusion in The Best Lawyers in America© 2020 for his work in 
healthcare litigation. In addition, he is a five-time recipient of the Rising Star award from Super Lawyers for his 
work in the areas of General Litigation, White Collar Criminal Defense, and Employment Litigation.

Dan is an effective corporate compliance and white collar criminal defense lawyer who fully understands how to 
navigate his clients through the threats posed by such high-stakes matters. He has represented individuals and 
companies targeted in investigations and enforcement actions initiated by law enforcement and regulatory 
agencies such as the US Office of Inspector General (OIG), the US Department of Justice (DOJ), the US 
Department of Health & Human Services (HHS), Centers for Medicare & Medicaid Services (CMS), the Federal 
Trade Commission (FTC), and the US Department of Housing and Urban Development (HUD). 

Dan has particular experience in the healthcare industry, as he has successfully represented numerous 
individuals and businesses with healthcare investigations and litigation, including matters involving alleged 
violations of the False Claims Act, the Stark Law, and the Anti-Kickback Statute, as well as matters involving 
alleged unlawful distribution of controlled substances (including opioids and other Schedule II-IV drugs) and 
alleged conspiracy to commit healthcare fraud. Dan also frequently assists companies with internal 
investigations and whistleblower issues.

Dan received his law degree, with honors, from Notre Dame Law School in 2004, where he was a member of 
the national moot-court trial team. He received his undergraduate degree from UCLA in 2000. 
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Partner |  Birmingham

D: 205.244.5307
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Practices
• Corporate Compliance & White 

Collar Defense
• Healthcare
• Labor & Employment
• Litigation

Education
• University of Notre Dame Law 

School, JD, cum laude, 2004
• University of California, Los 

Angeles (UCLA), BA, 2000

Bar Admissions
• Alabama
• Michigan
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Michael W. Magner

Mike provides preventive and litigation services for businesses and individuals in corporate and white-collar 
criminal matters. He also represents individuals and companies in connection with grand jury and other 
investigations.

Mike has particular experience in anti-corruption compliance and litigation matters on the domestic and 
international levels, with broad experience in civil and criminal RICO matters. He served as a federal prosecutor 
in New Orleans for 20 years. In that role, he was a key member of the team that successfully prosecuted former 
Louisiana Gov. Edwin Edwards, following a five-month trial. He was also the lead prosecutor in the Department 
of Justice's long-term investigation and prosecution of judicial and related public corruption known as "Operation 
Wrinkled Robe." In recognition of his work, Mike was awarded the Department of Justice's highest award for 
litigation, the John Marshall Award, as well as the Director's Award for Superior Performance by a Litigative 
Team.

Mike is particularly adept in handling long-term, complex white-collar investigations and trials, including export 
control, mail and wire fraud, government contract fraud, bribery, money laundering, police misconduct, and civil 
rights violations. In 2011, he served as the Federal Bureau of Investigation's advisor to the Kenyan Anti-
Corruption Commission in Nairobi, Kenya, where he was embedded in their principal headquarters for nearly 
two months, and provided training to KACC's investigators, auditors, and attorneys on corruption compliance, 
investigative, and prosecution matters. 

Following Hurricane Katrina, Mike prosecuted the first criminal case upon the re-opening of federal court and 
also successfully tried several high-profile civil rights cases against New Orleans policemen. He was the US 
Department of Justice's first counsel for emergency management and crisis response in the Office of Director, 
Executive Office for US Attorneys in Washington, DC, for 18 months, where he represented the DOJ at various 
White House-level emergency exercises and planning meetings relating to the federal government’s response to 
major criminal events, natural disasters, and pandemics.
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Partner |  New Orleans

D: 504.582.8316
mmagner@joneswalker.com

Practices
• Corporate Compliance & White Collar 

Defense
• Energy & Natural Resources Practice
• Energy Litigation
• Energy Regulator
• Environmental Enforcement & 

Litigation
• International
• Litigation

Education
• Tulane University School of Law JD, 

cum laude, 1982
Managing Editor, The Maritime 
Lawyer

• The George Washington University 
BA, Political Science/International 
Relations, 1979

Bar Admissions
• Louisiana
• Texas
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