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Agenda

• The New Normal

• How to handle employee COVID-19 
exposure and/or a positive test  

• Leave and Accommodation Issues
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Laws and Regulatory Guidance to Consider

• Center for Disease Control
• Occupational Safety and Health Administration
• Americans with Disabilities Act
• Families First Coronavirus Response Act
• Family Medical Leave Act
• Workers’ Compensation Act
• Fair Labor Standards Act
• Age Discrimination in Employment Act
• HIPAA
• State and local laws and ordinances
• Company leave and pay policies
• Etc. 
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The New Normal

• Prepare employees for the new normal
› Notice to employees of new policies and procedures

• Screening Questions and Answers

• Staff Exposure and Return to Work

• Masks and other PPE

• Travel Policy 

• Physical Distancing

• Telemedicine

• Optimize use of engineering controls and indoors quality

• HIPAA

› Screening procedures 
• COVID-19 testing, temperature checks, self-reporting of symptoms, etc. 

› Enhanced workplace safety measures
• PPE, physical distance requirements, etc.
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The New Normal

• Questioning employees about COVID-19 symptoms, diagnosis, 
and/or exposure.

› Follow CDC guidance on what constitutes COVID-19 symptoms
› “Healthcare facilities should have a low threshold for evaluating symptoms and 

testing symptomatic HCP[s]”
› Currently known symptoms include: fever, cough, shortness of breath or difficulty 

breathing, chills, repeated shaking with chills, muscle pain, headache, sore throat, 
new loss of taste and smell

› Employee/Visitor/questionnaires

• Measuring of body temperature.
› Best practice: touchless thermometer (forehead or temporal artery 

thermometers)
› How to collect and store

• Mandatory COVID-19 testing.
› Use reliable FDA-approved testing as it becomes available
› Paid time?  Who pays for the test?
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The New Normal

• PPE
› Use of cloth face coverings or facemasks to cover a person’s mouth and nose 

to prevent spread of respiratory secretions when they are talking, sneezing, 
or coughing.

• When available, facemasks are preferred over cloth face coverings for HCP as 
facemasks offer both source control and protection for the wearer against 
exposure to splashes and sprays of infectious material from others.

› Consider whether there is moderate to substantial community transmission.

• Mandatory Policy for Employees Showing Symptoms

• Implement strategies to prevent patients who can be cared for at 
home from coming to your facility potentially exposing themselves 
or others
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Employee Exposure

• A Health Care Provider must take certain steps if it learns an 
employee has a confirmed COVID-19 Case, or that its 
employees have been exposed to a person with COVID-19 (e.g., 
patient).

• The CDC advises that healthcare providers use one of two 
methods when responding to a healthcare professional’s 
confirmed case of COVID-19: (1) formal contact tracing or (2) 
universally applied symptom screening and source control 
strategies.  

• If there is not significant community spread, and if the 
healthcare provider has sufficient staff and resources, it is 
recommended that the healthcare provider use formal contact 
tracing to respond to a confirmed case of COVID-19.
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Employee Exposure

Exposure PPE Used

HCP who had prolonged close contact with 
a patient, visitor, or HCP with confirmed 
COVID-19

(special rules apply for Aerosol generating 
procedures or procedures likely to generate 
higher concentrations of respiratory 
secretions)

• HCP not wearing a respirator or facemask

• HCP not wearing eye protection if the person with 
COVID-19 was not wearing a cloth face covering 
or facemask

• HCP not wearing all recommended PPE (i.e., 
gown, gloves, eye protection, respirator) while 
performing an aerosol-generating procedure

The CDC’s revised guidelines for formal contact tracing has been 
simplified to focus on exposures that are believed to result in 
higher risk for HCP ("High Risk"). Below is the chart to use for 
determining whether each employee is at High Risk:
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Employee Exposure

• If the person with COVID was wearing a facemask, and our 
employee was wearing a facemask, then that employee is not 
at High Risk.

• If the person with COVID was not wearing a facemask, even if 
our employee was wearing a facemask, then our employee is at 
High Risk.   

• If the person with COVID was wearing a facemask, but our 
employee was not, then our employee is at High Risk.
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Employee Exposure

• What pool of employees do we need to consider for 
determining who is at High Risk?

› Individual who has had close contact (< 6 feet) for ≥15 minutes.

• For the pool of asymptomatic employees to consider for 
determining risk level?

› Look back 2 days before obtaining the specimen that tested positive for 
COVID-19.  

9

10



7/20/2020

6

360 Attorneys.  19 Offices.  1 Firm.  Southeastern Strong.

© 2020. Burr & Forman LLP

11

Employee Exposure

• The CDC recommends the following work restrictions, 
depending on the level of exposure:

• Higher risk/exposure: 
› Exclude from work for 14 days after last exposure (but see guidance 

regarding staffing shortages below);
› Advise HCP to monitor themselves for fever or symptoms consistent 

with COVID-19; and 
› Any HCP who develop fever or symptoms consistent with COVID-19

should immediately contact their established point of contact to 
arrange for medical evaluation and testing.
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Employee Exposure

• Lower risk/exposure: 
› No work restrictions

› Follow all recommended infection prevention and control practices, 
including: 

• Wearing a facemask for source control while at work;

• Monitoring themselves for fever or symptoms consistent with COVID-19 and not 
reporting to work when ill; and 

• Undergoing active screening for fever or symptoms consistent with COVID-19 at 
the beginning of their shift.

› Any HCP who develop fever or symptoms consistent with COVID-
19 should immediately self-isolate and contact their established point 
of contact to arrange for medical evaluation and testing.
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Employee Screening

• Universally Applied Symptom Screening and Source Control 
Strategies.

• May be appropriate if contact tracing is not feasible due to 
level of spread and/or staffing shortages.

• Follow all recommended infection prevention and control 
practices, including: 

› Wearing a facemask for source control while at work; 

› Monitoring themselves for fever or symptoms consistent with COVID-
19 and not reporting to work when ill; and 

› Undergoing active screening for fever or symptoms consistent with 
COVID-19 at the beginning of their shift.
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Employee Exposure

• Return to Work Criteria for HCP with Suspected or Confirmed 
COVID-19.

• Symptomatic HCP with suspected or confirmed COVID-19
(Either strategy is acceptable depending on local circumstances):

› Symptom-based strategy. Exclude from work until:
• At least 3 days (72 hours) have passed since recovery defined as resolution of fever 

without the use of fever-reducing medications and improvement in respiratory 
symptoms (e.g., cough, shortness of breath); and,

• At least 10 days have passed since symptoms first appeared.

› Test-based strategy. Exclude from work until:
• Resolution of fever without the use of fever-reducing medications; and

• Improvement in respiratory symptoms (e.g., cough, shortness of breath); and

• Negative results of an FDA Emergency Use Authorized COVID-19 molecular assay for 
detection of SARS-CoV-2 RNA from at least two consecutive respiratory specimens 
collected ≥24 hours apart (total of two negative specimens)
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Employee Exposure

• HCP with laboratory-confirmed COVID-19 who have not had any 
symptoms (Either strategy is acceptable depending on local 
circumstances):

› Time-based strategy. Exclude from work until:
• 10 days have passed since the date of their first positive COVID-19 diagnostic test 

assuming they have not subsequently developed symptoms since their positive 
test. If they develop symptoms, then the symptom-based or test-based 
strategy should be used.

› Test-based strategy. Exclude from work until:
• Negative results of an FDA Emergency Use Authorized COVID-19 molecular assay 

for detection of SARS-CoV-2 RNA from at least two consecutive respiratory 
specimens collected ≥24 hours apart (total of two negative specimens). 
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Employee Exposure

• Notification to patients

› Use contact tracing

› Consider exposure 

› Consider PPE

› Consider time period

› How best to message this information to patients
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How to handle employees who must 
be off work due to COVID-19? 
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Determine the Key Laws at Issue

• Families First Coronavirus Response Act 

• ADA

• FMLA

• Employer leave and paid time off policies

• State and local laws applicable 
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Required Leave

• Families First Coronavirus Response Act (FFCRA) - Includes two 
paid leave provisions offering relief to many employees 
needing time away from work for reasons related to COVID-19:

› Emergency Paid Sick Leave Act (EPSLA)
• Covers private employers with fewer than 500 employees and provides 80 

hours of paid sick leave for full-time employees for specified purposes. 

› Emergency Family and Medical Leave Expansion Act (EFMLEA) 
• Amends Title I of the Family and Medical Leave Act (FMLA) to provide up to 

12 weeks of paid and unpaid protected leave to covered employees with a 
qualifying need related to a public health emergency regarding COVID-19 
declared by a federal, state, or local authority.

› Both laws expire December 31, 2020.
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Required Accommodations

• An employee whose disability puts him/her at greater risk from 
COVID-19 may request and be entitled to reasonable 
accommodations under ADA.

• Employers who receive requests for accommodation must 
evaluate those requests by engaging in the interactive process. 

• Potential accommodations
› Temporary changes to the work environment such as designating one-way 

aisles or using Plexiglas, tables, or other barriers to ensure minimum 
distances between individuals.

› Temporary job restructuring of marginal job duties.

› Temporary transfers to a different position, or modifying a work schedule or 
shift assignment. 
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Other Leave Entitlements

• Company policies and procedures

• FMLA
› An employee who is sick or whose family members are sick may be 

entitled to leave under the FMLA under certain circumstances where 
COVID-19 complications arise that create a “serious health condition” 
as defined by the FMLA.

› https://www.dol.gov/agencies/whd/fmla/pandemic

“Leave taken by an employee for the purpose of avoiding exposure to the flu 
would not be protected under the FMLA.  Employers should encourage 
employees who are ill with pandemic influenza or are exposed to ill family 
members to stay home and should consider flexible leave policies for their 
employees in these circumstances.”
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Employee reports he does not want to return to 
work because he has a spouse who is in a 
vulnerable population. What do you do?
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Determine the Key Laws at Issue

• Paid Sick Leave Act
› Is the spouse isolated or quarantined and is the employee needed to 

provide care?

• ADA
› Generally, employees are not entitled to accommodations to care for 

disabled family members.

• FMLA
› Is the employee needed to provide care for a person suffering from a 

serious health conditions?

• Employer leave policies

• State and local laws applicable
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Employment Laws Are Not Suspended

• OSHA; in particular, Section 11(c) retaliation claims based on 
workplace safety complaints.

• NLRA (protected, concerted activity based on protests, 
complaints about safety, etc.); remember, the NLRA can apply 
to non-union environments.

• Title VII/ADEA/Equal Pay Act (rehire decisions, position 
elimination, salary reductions, etc.).
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Immunity from Civil Liability During the Pandemic

• On May 8, 2020 Governor Kay Ivey issued an Executive Order providing immunity for 
businesses and healthcare providers to protect them from lawsuits related to COVID-19.

• The immunity provisions are fairly broad and apply to COVID-19 "covered response 
activities" and transmissions, including business or healthcare providers engaged in:

› Performance of any healthcare service or treatment by healthcare provider 
resulting from, negatively affected by, negatively impacted by, lack of resources, 
caused by or done in response to the COVID-19 pandemic;

› Any design, manufacture, distribution, allowance, use or non-use of precautionary 
equipment such as PPE in connection with COVID-19.

• A healthcare provider who is performing a healthcare service or treatment would be 
entitled to immunity even if the care and treatment was not directly related to COVID-19.

• The immunity applies to a business or healthcare provider unless the entity or healthcare 
provider acts with willful, wanton, reckless or intentional misconduct.
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Business Best Practices

1. Implement a process for rapid decision-making and planning.

2. Evaluate ongoing financial obligations.

3. Assess current and future supply needs.

4. Communicate guidelines for employees.

5. Plan ahead for employee furloughs.

6. Prepare for exposure incidents.

7. Manage employee mental health.
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CDC Best Practices

1. Recommended routine infection prevention and control (IPC) practices during the 
COVID-19 pandemic.

2. Implement telehealth and nurse-directed triage protocols.

3. Screen and triage everyone entering a healthcare facility for signs and symptoms of 
COVID-19.

4. Re-evaluate admitted patients for signs and symptoms of COVID-19.

5. Implement universal source control measures.

6. Encourage physical distancing.

7. Implement universal use of personal protective equipment

8. Consider if elective procedures, surgeries and non-urgent outpatient visits should be 
postponed in certain circumstances

9. Optimize the use of engineering controls and indoor air quality.
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Howard E. Bogard
Partner, Birmingham, AL

(205) 458-5416 / hbogard@burr.com

Matthew T. Scully
Partner, Birmingham, AL

(205) 458-5321 / mscully@burr.com
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