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I.	Determining the Appropriateness of Mediation. When a party has a lawyer, the lawyer has the established relationship of trust with the client and may be in the best position to screen for domestic abuse or other issues which may make mediation inappropriate.  However, the mediator also always has the obligation to screen for the appropriateness of mediation.  

		A.	Screening for domestic abuse.

			1.	Screening for domestic abuse should occur prior to the mediation and outside of the presence or earshot of the other party.

			2.	When screening for domestic abuse, the core question is not whether there has been an instance of domestic abuse but whether 	or not the party is able to negotiate in his or her self-interest. Can 					she state what she wants and needs during the mediation and is there fear of later repercussions if she does so? 

B.	If a mediator is made aware of domestic abuse or violence among the parties, the mediator is required to take appropriate steps including, if necessary, postponing, withdrawing from, or terminating the mediation.  See Iowa Standards of Conduct for Mediators, Rule 11.7(2).

II.	   	Helping Parties Prepare for Mediation.  

	A.	Core principles of mediation to share with parties.	

1.	Voluntary.  Parties are required to “participate” in mediation, which means they must attend a mediation session.  Graham v. Baker, 447 N.W.2d 397 (Iowa 1989).  However, a party need not mediate any issue and may terminate a mediation session at any point for any reason.
		
2.	Private. Only the parties directly involved in the dispute and those who represent them should be in attendance at the mediation. In most cases, this means the parties and maybe their attorneys, but no one else, will be allowed to attend.  In some cases another significant person might need to be present for the client to make decisions, but this is the exception and should be planned with the mediator and agreed by the other side in advance.  See Iowa Standards of Conduct for Mediators, Rule 11.7(1)(c) [The presence or absence of persons at a mediation depends on the agreement of the parties and the mediator. The parties and mediator may agree that others may be excluded from particular sessions or from all sessions].

3.	Confidential. Statements made in mediation are made for purposes of compromise and are not admissible in court. Statements made in mediation are confidential and the mediator will generally not be compelled to testify or to disclose the contents of any file (s)he may maintain concerning the mediation process.  See Iowa Standards of Conduct for Mediators, Rule 11.6(1)[A mediator shall maintain the confidentiality of all information the mediator obtains in mediation, unless the parties otherwise agree or as required by applicable law]. 

4. 	Self-determination. The parties choose if and how to resolve their own conflicts. The mediator may suggest possible solutions, but the parties choose.  See Iowa Standards of Conduct for Mediators Rule 11.2(1)[A mediator shall conduct a mediation based on the principle of party self-determination.  Self-determination is the act of coming to a voluntary, uncoerced decision in which each party makes free and informed choices as to process and outcome. Parties may exercise self-determination at any stage of mediation, including mediator selection, process design, participation in or withdrawal from the process, and outcomes].  See also Rule 11.7(1)(j)[If a party appears to have difficulty comprehending the process, issues, or settlement options, or difficulty participating in a mediation, the mediator should explore the circumstances and potential accommodations, modifications, or adjustments that would make possible the party’s capacity to comprehend, participate, and exercise self-determination].

5.	Informed decision-making. Effective mediation requires that both parties be informed of the facts of their case and the law that applies.  The mediator should create an expectation of honesty, candor, and full financial and factual disclosure.  See Iowa Standards of Conduct for Mediators Rule 11.7(1)(d)[A mediator should promote honesty and candor between and among all participants, and a mediator shall not knowingly misrepresent any material fact or circumstance in the course of a mediation].  

B.	Mediators should inform parties about their role in the process, both verbally and in the written mediation service agreement.  At minimum, parties should be informed that (1) the mediator is not their attorney, is not a substitute for their attorney, and will not give legal advice; (2) agreements reached in mediation will affect their legal rights and obligations; and (3) they may seek legal advice at any time throughout the mediation process and should seek advice before signing any agreement.

	C.	The mediator should almost always suggest that each party obtain an attorney to represent them throughout the case.  See Rule 11.2(1)(b)[A mediator cannot personally ensure that each party has made free and informed choices to reach particular decisions, but where appropriate, a mediator should make the parties aware of the importance of consulting other professionals to help the parties make informed choice].  

		At minimum, each party should consult with an attorney to obtain the basic vocabulary and legal standards applicable to their case.  Mediators, including attorney-mediators, are prohibited from giving legal advice while serving as a mediator, so the mediator is never a substitute for an attorney.  Oftentimes self-represented parties contact a mediator under the mistaken belief that mediation is an alternative to attorney representation; the mediator should correct this misunderstanding.  If a party chooses to mediate and reach final agreements without receiving legal advice, consider giving the party a written notification spelling out the benefits of being represented by an attorney and the legal rights and obligations which may be impacted by the decisions made in the mediation.  

	D.	Other suggestions and attitudes for successful mediation:

1.	Determine the party’s goals.  What does the person need and want and which needs and wants have priority?

2.	Focus parties on their interests, rather than their positions.  

3.	Help clients separate emotions from the business of their case.  Mediation is not only a place to vent – it’s a place to solve problems.

4.	Focus clients on talking to their spouse, not the mediator.  There is little value in convincing the mediator and the attempts by one party to convince the mediator often make the other party suspicious of the neutrality of the process and less likely to agree.

5.	Encourage parties to supply the facts to the other side in advance of the mediation.  No smoking guns at mediation.  

6.	Encourage parties to give everything and show what they know.

7.	Encourage parties to obtain a realistic view of the range of likely outcomes prior to mediation, in consultation with their lawyers.  Mediators help parties clearly state their goals and interests in mediation; it is not their job to challenge unrealistic goals.

8.	Encourage parties to come to mediation with affirmative options to solve the problems.

9.	Encourage parties to gain on understanding on the inter-relationship between issues, such as property and spousal support.

10.	Encourage parties to keep unrelated issues separate, such as child custody and property.

11.	Give the parties a basic understanding of the mediation process and dispel any myths or misconceptions the client may have about mediation.

12.	Encourage the client to make the mediation useful.  

III.	Choosing the style of mediation: problems solving mediation vs. transformative mediation

A.	Problem solving mediation: The role of the mediator is to facilitate communication, keep the process on track, help each party define his or her interests and goals, assist them in achieving resolution to their stated objectives, and memorializing their agreements.  There is a wide range of problem-solving mediation styles from more facilitative to more direct and evaluative.

B.	Transformative mediation:  The transformative approach does not necessarily seek to solve the immediate problem.  Rather, the goal is to foster the parties’ empowerment and mutual recognition.  This may pave the way to an agreeable settlement but that is not the focus.  This style of mediation views conflict as an interactional crisis between parties, rather than as a problem to be solved.	

IV.	Mediating Information Exchanges.  

A.	One of the biggest difficulties in mediating with parties, especially if they do not have an attorney, is that they often have not prepared financial affidavits or exchanged basic financial documents.

	B.	Ultimately parties have the right to self-determination, meaning that they are able to make any decision they want.  However, an equally important principle of mediation is that the decision-making be informed.  
While the parties have the right to make uninformed decisions, the mediator is not required to help them do it.  

 C.	In the Iowa Sixth Judicial District parties are ordered to exchange basic information, including a financial affidavit, current statements for each asset and debt, current paystubs, and income tax returns.  The mediator will quite often have to play a larger role in ensuring information exchange in cases when the parties do not have attorneys.  The mediator’s role is not to give legal advice but to ensure that there is informed decision-making.  See Rule 11.2 [emphasizing the importance that decision-making be informed].  If the parties have not exchanged this basic information by the time of the mediation, or if there is additional information that one party or the other wants from the other, it is appropriate and sometimes necessary to mediate the exchange of information, perhaps with a follow-up mediation to then address the substantive settlement issues.  Alternatively, if the parties wish to mediate the substance of the case without having first exchanged financial information, any agreements reached could be subject to first exchanging the core information.  

V.	Dealing with Power Imbalances.  Especially when parties are not represented by attorneys, they are missing a critical tool in dealing with any power imbalance between the parties.  The attorney can help the party with less power to effectively negotiate in his or her best interests and counsel the party with more power to be appropriate in the exercise of that power.  When one party is represented and the other is unrepresented, power imbalances are magnified.

A.	The mediator should consider ways to correct power imbalances between the parties.  See Rule 11.7(1)(j)[If a party appears to have difficulty comprehending the process, issues, or settlement options, or difficulty participating in a mediation, the mediator should explore the circumstances and potential accommodations, modifications, or adjustments that would make possible the party’s capacity to comprehend, participate, and exercise self-determination].  

	Among other items, the mediator might:

		1.	Take extra time to speak with each party before the mediation to discuss strategies to correct the power imbalance.

		2.	Suggest that any unrepresented parties obtain an attorney.  Also, inform the party of the availability of limited representation arrangements.

		3.	Suggest that a party without an attorney attend mediation with another person for support, if the party with an attorney will be 	attending mediation with his/her attorney.

		4.	Consider using a caucus-style of mediation.

5.	Suggest delaying finalization of any agreements in mediation to give the parties additional time to carefully consider the agreements reached and discuss with an attorney or other trusted advisors.  

B.	The mediator must be careful not to address a power imbalance by becoming an advocate or confidant of the party will less power.  Often times the party without the information and advice of an attorney will try in many ways to force the mediator into that role, especially when the mediator is also an attorney.  While the mediator should attempt to correct the power imbalance, and may provide some suggestions and basic information, the mediator should not provide legal advice and should not be the confidant of the unrepresented party.  

VI.	Avoiding Unauthorized Practice of Law Problems.

A.	Especially when parties are self-represented, mediators trying to be helpful can be lulled into the unauthorized practice of law.  

	B.	The Iowa Supreme Court has not formulated an all-inclusive definition of 	the practice of law.  Bergantzel v. Mlynarik, 619 N.W.2d 309, 312 (Iowa 	2000).  However, the Court did approve of the definition 
found in Ethical Consideration 3-5, which defines the practice of law as:

 “…representing another before the courts; giving of legal advise and counsel to others relating to their rights and obligations under the law; and preparation or approval of the use of legal instruments by which legal rights of others are either obtained, secured or transferred even if such matters never become the subject of a court proceeding.  Functionally, the practice of law relates to the rendition of services for others that call for the professional judgment of a lawyer.  The essence of the professional judgment of the lawyer is his educated ability to relate the general body and philosophy of law to a specific legal problem of a client; and thus, the public interest will be better served if only lawyers are permitted to act in matters involving professional judgment. Where this professional judgment is not involved, nonlawyers, such as court clerks, police officers, abstractors, and many governmental employees, may engage in occupations that require a special knowledge of law in certain areas. But the services of a lawyer are essential to the public interest whenever the exercise of professional legal judgment is required.” 

Importantly, the practice of law is not limited to representing another before a court.  Iowa Supreme Court Commission on Unauthorized Practice of Law v. A-1 Associates, Ltd., 623 N.W.2d 803, 807 (Iowa 2001); Iowa Supreme Court Commission on Unauthorized Practice of Law v. Baker, 492 N.W.2d 695, 701 (Iowa 1992).  The practice of law also includes: (1) giving legal advice about a person’s rights and obligations under the law; (2) preparing legal instruments affecting the rights of others; and (3) approving the use of legal instruments affecting the rights of others.  A-1 Associates, 623 N.W.2d at 807; Baker, 492 N.W.2d at 701.  Professional judgment lies at the core of the practice of law.  Id.  When lawyers use their educated ability to apply an area of the law to solve a specific legal problem of a client, then they are exercising a lawyer’s professional judgment.  Id.  Lawyers determine what the issues are and use their knowledge of the law to solve them in an ethical manner.  Id.

C.	Mediation is not the practice of law – rather, it is a process by which an impartial individual assists the parties in discussing their issues and reaching agreements.  While the mediator may help the parties discuss legal issues, such discussions standing alone do not create an attorney-client relationship and do not constitute legal advice.  

	D.	Legal advice.  The mediator should be careful not to provide legal advice, which could include advising the parties of what would be legally appropriate or necessary for their agreement, evaluating the positions 


of either party, or advising the parties what the judge would likely do if presented with their case.
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E.	Legal drafting.  When an agreement is reached in mediation the parties often request assistance from the mediator in memorializing their agreement.  This will often be in the form of a letter or a memorandum of understanding incorporating the settlements terms reached by the parties.  Drafting legal documents that the parties will file with the Court to implement the agreements reached in mediation can be considered the unauthorized practice of law so the mediator should take care not to cross the line.

1.	Do not prepare the actual settlement that the parties will sign. Rather, prepare a letter or memorandum of understanding.  Once you prepare that letter or memorandum, understand that the parties are free to use it as they wish – they may copy and paste it into their own settlement document, sign it, or offer it in its current form to the Court.  However, by not preparing a settlement document with a case caption and signature lines for the parties, it emphasizes that you are serving as a mediator (and not acting as the parties’ attorney). 

2.	The terms contained in the letter or memorandum of understanding should be limited to what was discussed and agreed in the mediation.  It should not go beyond the terms discussed in the mediation and the mediator should not fill in the missing gaps, but may point out areas left for later discussion and agreement.  TIP: Preparing or dictating the letter or memorandum of understanding in front of the parties during the mediation is a good way to trigger a discussion of the details to include in the letter or memorandum, which may not otherwise be triggered.	

	F.	Approving legal documents.  Approving settlement documents prepared by the parties to implement their agreements can be the unauthorized practice of law.  If parties bring a settlement agreement draft to the 	mediation, the mediator may ask questions and suggest discussion, but should not give legal advice about the terms of the agreement.  

VII.	The Ethics of Evaluative Mediations. 

A.	Sometimes attorney-mediators in particular are called upon to conduct “evaluative” mediations.  So-called evaluative mediators assist the parties in accessing the strengths and weaknesses, and likely outcomes of, their case.  Oftentimes, evaluative mediations help parties reach agreement by helping parties compare what they might negotiate for in mediation with the most likely range of outcomes in court.  The evaluation often includes consideration of the financial and other costs of litigation. 

B.	Mediators using an evaluative method of mediation should be especially clear of their role and be careful not to cross the line into the practice of law.  For this reason, it may be that evaluative mediations are only appropriate when at minimum:

	1.  	Both parties are represented by attorneys.

	2.	The attorneys are present during the mediation. 

	3.	An evaluative form of mediation is requested by the parties and attorneys.

	4.	The parties and attorneys understand that the mediator may assist in evaluating the strengths and weaknesses of each case, but will not decide the case and will not purport to state with certainty 	what the 
outcome will be if the court is asked to decide the case.  

	5.	In addition, the mediator should consider requiring that evaluative 	mediations be conducted in a caucus-style.

C.	Evaluative mediations are generally only appropriate when parties are represented by an attorney; they are not appropriate when either or both parties are self-represented.

VIII.	Caucus-style Mediations.  

	A.	One way to assist in correcting power imbalances is for the mediation to be conducted with parties in separate rooms for some or all of the mediation.  

B.	However, mediating in a caucus style can create some pitfalls, including:  
	
1.	If a party is not clear in what they say or propose, or the mediator misunderstands, the mediator may unwittingly introduce confusion and misunderstandings into the mediation when moving back and forth between rooms.  

2.	It exposes the mediator to claims by a party that something different was offered or agreed upon than what was actually offered or agreed upon.  

3.	It exposes the mediator to later claims that the mediator was not authorized by a party to convey the information to the other party which was conveyed by the mediator.  See Rule 11.6(2)[A mediator who meets with any persons in private session during a mediation shall not convey directly or indirectly to any other person any information that was obtained during that private session without the consent of the disclosing person].

4.	In some cases it could lead to a party attempting to call the mediator as a witness, or the party making allegations against the mediator, based on what the party later claims was proposed or agreed upon in one room or the other.  

5.	Meeting with one party at a time creates a greater likelihood that a party will mistakenly view the mediator as their attorney or representative.  See Rule 11.3(2)[A mediator shall conduct a mediation in an impartial manner and avoid conduct that gives
	the appearance of partiality].

6.	It can create additional stress and anxiety to a party while waiting alone while the mediator is with the other party.  

	C.	Each mediator should develop his or her own policy for when and under what circumstances the mediator will use a caucus-style.  A policy of only using a caucus-style when attorneys are present may be the 
safest and best practice.
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