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ANNOUNCER:

This week on Bill Moyers Journal. 
BILL MOYERS:

This obscure little movie may lead to one of the Supreme Court’s biggest decisions…

BAY BUCHANAN:

She’s driven by the power. She’s driven to get the power. That is the driving force in her life.

BILL MOYERS:

Just look at the stakes…

FLOYD ABRAMS:

You can’t be for a body of law that says that a movie about Hillary Clinton in the middle of a political campaign is a crime? I don’t believe it.

TREVOR POTTER:
We don’t want to limit anyone’s speech, the question is: who is paying for it?

BILL MOYERS:

Floyd Abrams and Trevor Potter and some reflections on the summer of our discontent. 

Stay tuned…

[FUNDERS]

BILL MOYERS:

Welcome to The Journal.  The envelope, please.  And the winner for Most Influential Motion Picture in American Politics is “Hillary: The Movie.”  A no-holds-barred attack that the producers intended for viewing during her campaign for President. 
MALE VOICE:

Vindictive.

ANN COULTER: 

Mendacious.  Venial.  Sneaky.

MALE VOICE: 

Idealogical. Intolerant

ANN COULTER: 

Liar is a good one.

MARK LEVIN: 

Scares the hell out of me.

ANN COULTER: 

Looks good in pantsuit. 
BILL MOYERS:

Never heard of it?  That’s not surprising.  Very few people saw it in the first place.  But “Hillary: The Movie” may prove to have an impact on the political scene greater than even the producers could have dreamed.  That’s because it got tied up in a legal battle. A very complex legal battle over federal laws regulating certain aspects of corporate union and special interest funding for political speech in elections. 

The film was created by a conservative group called Citizens United. They wanted to use OnDemand television to distribute “Hillary: The Movie” and to buy commercials promoting it. But because the film was partially financed by corporate sponsors, the federal election said no, it would violate the 2002 Bipartisan Campaign Reform Act, also known as the McCain-Feingold which restricts the use of corporate money directly for or against candidates. 

Citizens United appealed the case all the way to the Supreme Court, where it was first heard back in March.  But the Court did an unusual thing:  it asked for more time and ordered new hearings and new arguments for next Wednesday, September 9th.  The reason for this special hearing is to more broadly consider the Constitutionality of McCain-Feingold and campaign finance reform in general, whether it denies a corporation the First Amendment right of free speech.

So this obscure little piece of propaganda has become the means by which the court could decide to erase the legal distinction between corporations and individuals. If that happens, some people say, a whole new flood of money will wash over politics increasing dramatically the power of corporations at the expense of democracy. 

One of those most concerned about the prospect of overturning limits on corporate speech is a former chair of the Federal Election Commission you will meet later in the broadcast. But with me now is one of the lawyers who will actually argue the case for overturning those limits next week before the Supreme Court. 
Floyd Abrams is an ardent and vocal defender of the free speech who’s argued many landmark First Amendment cases before the Supreme Court.  In 1971 he was part of the legal team that defended “The New York Times” for daring to publish the Pentagon Papers. Those were the classified documents that reveal how the United States had secretly escalated the war in Vietnam.  A long time partner in the law firm of Cahill Gordon & Reindel, he is also a visiting professor at Columbia University's Graduate School of Journalism and the author of this book, “Speaking Freely.”
Floyd Abrams, welcome to “The Journal.”
FLOYD ABRAMS:

Thank you, Bill.

BILL MOYERS:

You only have ten minutes next Wednesday to make your case before the Supreme Court.  What's the essence, in layman's language, of the case you'll make?

FLOYD ABRAMS:

Well, I guess most of all that a motion picture made about a candidate for president can be criminal simply because it is shown in the middle of a campaign and is partially funded by corporate money is just so antithetical to my notion of the First Amendment and I'm going to try to persuade the Supreme Court that, too.

BILL MOYERS:

But isn't that one of those fine lines the court can draw on a narrow procedure without opening the big Constitutional questions of free speech, corporations and all of that?

FLOYD ABRAMS:

Well, they could find some very narrow way to do this.  But I think the real policy question is whether they should, or whether, as people like me think, the government ought to get out of the business of sort of rationing free speech when unions and corporations are involved.

There was a time back in the 1940s and 1950s when it was the liberals who were the ones saying, "Don't go after the unions.  They have a free speech right to put out pamphlets and the like to their members urging them to vote for Franklin Roosevelt."  Well that's what I'm saying now.  And I think they were right then.  I think Harry Truman was right to veto the Taft-Hartley Law which contained provisions like this.  And I hope to participate in persuading the Supreme Court of that.
BILL MOYERS:

Of course but like so much of the press has been writing in the last few weeks. This comes down to a really fundamental question about the power of corporations to use their deep pockets. So my question is, what’s wrong with trying to place some limits on from using their huge resources to effect political election?

FLOYD ABRAMS:

Look, I don't think there's anything wrong with putting some limits on contributions.  We-- we have that, and that's not in this case.  Question here is to what extent, if at all, can unions and corporations spend their money to put ads on or to speak out themselves in their own name about political matters, including even who to vote for? I don't think that we should make a distinction on First Amendment grounds in terms of who's speaking.  I think that whether the speaker is an individual or an issue group or a union or a corporation that if anything, the public is served, not disserved, by having more speech.

BILL MOYERS:

But more speech comes from more money.  It's not free speech it's--
FLOYD ABRAMS:

Well--
BILL MOYERS:

--speech purchased with, as I said, the pockets of-- you know, Floyd, corporations have such powerful legal support for doing what they want to do in the economic marketplace.  Doesn't it seem that there should be some restrictions on what they do in the political marketplace, lest they unbalance the playing field?

FLOYD ABRAMS:

I don't think you want to put any of those limits on their speech.  If you think they're too big, you can deal with the antitrust laws, you can try to break them up, you can keep them from getting larger or more powerful.  But the idea of saying, "Because you're big and powerful, we're going to cut back or indeed end your right to take a position as a corporation, as a union, not just on issues but on candidates," seems to me antithetical to the whole notion that we generally believe in.  In terms of allowing speech from the widest range of entities.  I mean, we allow pornographers to have their awful say.  And people like me, you know take a deep breath and say, "Yeah, we have to let that happen, too." 
BILL MOYERS:

Well we do set some limits on free speech in this country.

FLOYD ABRAMS:

Sure we do.

BILL MOYERS:

The Hatch Act prohibits federal employees from saying and doing certain things.  Members of the military can't speak freely.  So there is a precedent for saying, well, yes, free speech is a wonderful thing.  And as you know, I believe it is.  But in this case, your opponents are arguing that these powerful corporations can buy much more free speech than you and I can afford.

FLOYD ABRAMS:

Well, powerful people, individuals, can buy more than we can buy and the Supreme Court's already said that Congress can't touch that.  I mean, we're going to have that.  But it seems to me that we get into trouble when we start saying, "It's a bad idea and we ought to start treating, or continue treating corporations and unions like people in the military or the government who have some special responsibility of silence, lest they not be able to do their job."

BILL MOYERS:

But aren't you, in effect, with this case, with your argument, attempting to erase the difference between a corporation and an individual?

FLOYD ABRAMS:

Well that difference is not one which the law generally recognizes we don't say, "Because it's a corporation it can't speak."  In fact, we say the opposite.  We say we don't distinguish between corporations and people, and unions and people.  When folks get together and form a union, or when people invest in a corporation, there's no reason, in my view, why we should have different rules for them and for their institutions in terms of their right to speak.

BILL MOYERS:

But there is a difference between AIG, and the ordinary taxpayer who has no recourse when that massed power is brought to bear on public policy and elections.

FLOYD ABRAMS:

That is one of the critical issues the Supreme Court will indeed be focusing on because one of the cases that they're looking at says just what you said.  People like me say, "Look, 90 percent of corporations don't even have shareholders." This is a statute which cuts across all corporations, all unions.  If one wanted to start saying, you know, "Corporations over a certain size can't spend more than a certain amount" I might listen to that even though--

BILL MOYERS:

So you would accept some restriction on corporations?

FLOYD ABRAMS:

I would seriously consider it.  But the idea of an across-the-board ban which includes the ACLU and the NRA., by the way, both of whom are on the same side in this strange case seems to me just off limits.

BILL MOYERS:

So you are recognizing that a corporation for certain political purposes is not the same as an individual?

FLOYD ABRAMS:

Well, look.  I think it's the same.  What I'm saying, though, is that there are situations in our law where we recognize some cutting into what maybe First Amendment types might think is their absolute right to speak.  What I'm saying is that here we have a sort of blunderbuss statute which not only cuts in, but bars any corporate or union, political position statements.

And bars, as this case shows, even organizations that get a little bit of money from putting out a movie.  You can't be for a body of law that says that a movie about Hillary Clinton in the middle of a political campaign is a crime.  I don't believe it.

BILL MOYERS:

Well Elena Kagan, the Solicitor General of the United States filed a brief on the other side of this issue. She'll argue that when a corporate executive decides to spend corporate money on a campaign or an ad that in fact he's violating the rights of the shareholders and the employees.  Because he doesn't know that they support that particular position.

FLOYD ABRAMS:

Well, look.  If a corporation goes off half-cocked and starts endorsing candidates and it doesn't really have anything to do with the good of the corporation, believe me, we'll have lawyers in there.  We'll have lawsuits.  There are all sorts of ways to protect shareholders without limiting speech.  And what we usually do, and what I think we should always do, is to try to find ways to avoid these problems without cutting out speech.  So if corporations are too big or too powerful, deal with that.  Don't deal with their speech.  And that is the general way we've developed First Amendment law in this country is not to go after speech, but to go after the underlying problems when we choose to do so.

BILL MOYERS:

But even if there is such a thing as corporate speech, are you saying that we have too little of it in America?

FLOYD ABRAMS:
Actually, yes.  I don't think that corporations that are now barred, and unions that are now barred from speaking out to voice their views on social policy issues to the extent they also deal with candidates, should be barred from doing it.  Yeah.  So I am saying that we have too little speech which is lawful in this area.

BILL MOYERS:

I truly don't understand this.  Because as you know, corporations can set up public-- political action committees to spend money on campaigns.  I brought some facts.  And there were about 3 thousand corporate pacts registered with the Federal Election Commission in 2007 and 2008.  And they spend more than 500 million dollars for political purposes. What's more, in the years between the court's last decision on campaign finance rules, that would be 2007, and the federal election that followed in 2008, corporations and unions spent more than 100 million dollars on genuine issue ads.  I mean, I cannot accept the argument that we don't have enough corporate speech.

FLOYD ABRAMS:

Well, I think you see it in this case.  This very case is a paradigmatic example of how our law, as it currently exists, limits free speech, because of any corporate or union funding, of the sort of movies.  And it could be books, as the Solicitor General's office conceded in the last argument in the Supreme Court. Imagine it.  We really live in a society where, because a corporation is doing funding or a union is doing funding, you can't have a book criticizing the President?  Hillary Clinton?  My client, Mitch McConnell?  I don't believe it.

BILL MOYERS:

But if you accept that, you are saying, then, that corporations have an unequal advantage in the marketplace.  Because, you know, we do ration free speech as we do ration healthcare because it takes money to buy both.

FLOYD ABRAMS:

Well, we don't do it.  We--

BILL MOYERS:

We as a society.

FLOYD ABRAMS:

--but the State doesn't do it, or shouldn't do it.  Now, there are equality problems in our society.  I don't think we should deal that, and so far the Supreme Court has said they don't think we can deal with that by rationing speech.  Now, on the ground are you right that wealthy people wind up with more of an opportunity to have more of an impact?  That's true.

BILL MOYERS:

And wealthy--

FLOYD ABRAMS:

You  want to deal with--

BILL MOYERS:

--and if you treat a corporation as an individual--

FLOYD ABRAMS:

--but--

BILL MOYERS:

--with the same rights as an individual.

FLOYD ABRAMS:

--but if you want to deal with that problem, you deal with it economically.  You deal with it through the antitrust laws.  You don't deal with it by saying, you know, "We're really concerned that corporate speech, union speech, may not be a good thing for the country."  We don't talk that way about free speech--

BILL MOYERS:

Nobody's saying that.

FLOYD ABRAMS:

--in any other area.

BILL MOYERS:
Nobody saying it's not a good thing.  They're saying that for the sake of the public interest, for democracy, that powerful, muscular, rich corporations should not have an unfair advantage.

FLOYD ABRAMS:

Well, I don't think it's an unfair advantage.  It's an advantage.  Anyone that has money has an advantage.  Anyone that has more power has an advantage.  But it is alien to our system and our history to say that because of that, we can deal with that issue, that problem even, by saying, "Therefore, we're not going to let you guys really speak because we really think it would distort the system."  I think that puts the government in the very position that all of us who care about the First Amendment and free speech ought to be very dubious about.

BILL MOYERS:

Floyd, hold it right there.  We're going to bring in Trevor Potter, who takes a different view of this issue.

Joining us now is Trevor Potter who had a hand in creating the McCain-Feingold  campaign finance reform legislation.  On its behalf, he has filed one of the more than 50 friend-of-the-court briefs submitted in this current Supreme Court case.

Trevor Potter heads the political activity law practice of the firm Caplin & Drysdale in Washington and served as general counsel to John McCain during the Senator's 2000 and 2008 Presidential Campaigns.  He’s former chairman of the federal election commission.  And he's the founding president of the campaign legal center.  A nonpartisan group committed to quote: "Representing the public interest in the enforcement of campaign and media law."  Good to have you.

TREVOR POTTER:

Thank you very much. 
BILL MOYERS:

What's the public interest in this case?

TREVOR POTTER:

The public interest in this case is enormous.  It has grown significantly as the Supreme Court has changed the case.  It started with a question of whether a particular film funded with for-profit corporate money could be advertised on television.  It has morphed, or the Supreme Court has turned it, into a case about whether 100 years of American tradition of regulating the speech of for-profit corporations in election should be changed.  Whether the Supreme Court should legislate that what the government has done for 100 years, starting with Theodore Roosevelt, what more than 22 states do, in terms of restricting corporate spending in elections should be overturned.  That's a big deal.

BILL MOYERS:

I've read your brief.  And you clearly think it's dangerous-- you didn't use that word.  But dangerous to allow corporations and unions to spend so much money in an election, and at certain times.  I mean, but don't they have important questions to address?

TREVOR POTTER:

Well, let's start with a couple things.  First, everyone says corporations and unions and it sounds as if there's some parody here.  This is a case about corporate money.  If this case is won by the corporation, we will be in the ironic situation where corporations will have no limits on what they can spend in elections and unions still will.  So, it's important to remember we're talking about corporations.

BILL MOYERS:

But aren't those corporations, don't they have important things to say, important issues?

TREVOR POTTER:

They probably have a lot to say.  The question is, first of all, who are they?  Now, you and I have never seen a corporation walking down the street and we haven't seen one in the voting booth.  That's because corporations are creatures of the state.  That sounds like some piece of law school mumbo jumbo, but it's not.  Corporations exist, because government said, "We're going to give you limited liability for commercial, for economic purposes.  We're going to take somebody who might have lost everything they invested and we're going to say you can limit your liability by having a corporate form.  You only lose what you invest."

That was an economic revolution when it happened.  But it was done for economic purposes.  Corporations exist because somebody creates them, goes down, files the paper with the state.  The state blesses them and gives them a special status.  So, what I think is that corporations exist for economic purposes, commercial purposes.  And that the notion that they have full First Amendment free speech rights, as well, doesn't make any sense for this artificial creation that exists for economic, not political purposes.

BILL MOYERS:

In the briefs she filed for the government, our Solicitor General, Elena Kagan, makes that same case.  She says they're artificial persons.  They don't die.  They don't get sick.  They amass great wealth.  And because the state created them, the state has the right to try to limit their activities in non-economic or political--
TREVOR POTTER:

I think that's true, but it goes beyond that.  Corporations exist solely to make money.  Amassing economic power.  They want, if they could get it out of government, monopolies.  They want the ability to defeat their competitors.  And if they can use government to do that, they will.  Individuals have a whole range of interests.  Individuals go to church, they care about religious and social issues, they care about the future of the country.  They're voters.

So, they have a range of issues at stake that corporations don't have.  Corporations just want to make money.  So, if you let the corporation with a privileged economic legal position loose in the political sphere, when we're deciding who to elect, I think you are giving them an enormous advantage over individuals and not a healthy one for our democracy.

BILL MOYERS:

What do you think will be the result if Floyd Abrams and his side prevail next week with the Supreme Court?

TREVOR POTTER:

I think we would see an enormous change in the way our democracy is conducted.  And that's really dangerous to think that that would happen in a case that, you know, as I say, the Supreme Court has largely created, because there are very narrow ways to deal with this issue, and one that would be contrary to what the Congress has done again and again in 1907, '25, Taft-Hartley in '47, federal campaign law in '74, McCain-Feingold.  All of these are part of that tradition of saying that individuals speak and vote and are citizens and corporations have a different status.  And they ought to be focused on the economic marketplace and not the political marketplace.

TREVOR POTTER:

I think there's some risk here that the court will forget.  That it is dealing with laws passed over a century by Congress, by the other branches of government, that, in my view, have worked well.  And so, in some ways, what you have here is a solution in search of a problem.  And that's worrisome.

BILL MOYERS:

What did you think as you heard Floyd talk about the fact that yes, maybe in a corporation there should be some limitations, but when it comes to free speech, no limitation.

TREVOR POTTER:

I respectfully -- and I have enormous respect for Floyd and his career as a First Amendment lawyer -- I thought it was backwards, because it seemed to me that corporations ought to have great latitude as economic competitors, restricted by the laws that Congress has put in place on competition.  But basically, corporations exist for economic reasons.  That's where you want them competing.  These courts have never said corporations have full First Amendment rights.

And I think that's the right balance.  Floyd talked, "Well, if corporations are too powerful, then we should make them smaller."  But I don't think that makes sense in society, when we're trying to have corporations competing in a global marketplace.  So, to me it's backwards to say we're going to give them political rights and then we're going to turn them into different size corporations to deal with that.

Seems to me you want them to be good competitors in the world and you don't want them to be overpowering the political marketplace at home.  And that raises another issue here which no one has really been talking about.  And that is corporations are global.  We have international corporations.  We have had a long tradition in this country of saying that foreign nationals may not participate in U.S. elections and that includes a ban on political speech.  What about foreign corporations?  What about multi-national corporations?  I think you're opening a can of worms on that.

BILL MOYERS:

Are you opening a can of worms?

FLOYD ABRAMS:

You're opening the faucet, so to speak, so that more speech can occur.  I don't think it's a can of worms to say that corporations, and it is unions as well, ought to be able to participate in the give and take of the democratic processes in the country.  From my perspective, at least, the notion of saying that corporations and unions should be out of the picture either because they're too powerful, or because of the way their money has been created, is so inconsistent with the sort of First Amendment approach that we take in everything else, where we say over and over again, we don't care who the speaker is, we don't care where the speaker's coming from.  And speech, we think, is, as a generality, a good thing.

TREVOR POTTER:

We do think speech is a good thing.  The question though is should it be citizens, individuals, voters, who are speaking?  Or should it be this artificial corporate entity, which we have, through law, given enormous economic power to.  And what the court has said all along is there is a difference between the two.  The court has never said that corporations have the right to unlimited independent political speech.  
BILL MOYERS:

This movie's not the issue.

TREVOR POTTER:

The movie started as the issue.  And as Floyd has noted, it's becoming a much bigger case with a fundamental issue in it.  And I look at it and say, "Why?  What is wrong with the law as it stands?"  And I don't see the answer.

FLOYD ABRAMS:

I think one of the reasons it's become a much bigger case is the candor of the representative of the Solicitor General's office.  Who, answering a hypothetical question asked, during the argument in March, said, yes -- as a constitutional matter, Congress has the power not just to deal with television and cable and the like, but books.  Yes, if -- he said -- yes, if a book is partially funded by a corporation, Congress has the power to say that within certain time zones, et cetera, during an election campaign, that the publication of the book can be a crime. And there was some audible intakes of breath on the Supreme Court when that was said.  Now I happen to agree, that's been the law for awhile.  

FLOYD ABRAMS:

But I don't think we can live with that.

TREVOR POTTER:

I'm laughing, because I think that is the epitome of a red herring here.  The Solicitor General was answering what Floyd correctly says was a hypothetical.  That's where you are in law school, and they say, "Well, just supposed the facts weren't as they are, but they were something else entirely."  The reality is there has never been a case in all the years we have had these laws prohibiting corporate spending prosecuting anyone for publishing a book.

The law itself has an exemption for commercial speech.  So, if somebody is engaged in selling a book, it's completely exempt anyway.  There's an exemption for press activity.  So, this goes to my point, what we're doing here -- and I think this is why it's dangerous -- is we're essentially having a high level law school seminar on the Supreme Court about hypothetical, constitutional questions.  But the potential result of that, because it is the Supreme Court, is they could end up changing the real world, when the real world actually functions without any book banning at all.

FLOYD ABRAMS:

See, but what I think is going on is that the court acting properly, acting it should, is sort of exclaiming if you can do it to a movie, you can do it to a book.  Tell us the difference.  The answer is, "There's no difference."

TREVOR POTTER:

No, the answer is the law doesn't do it to books.  And the law—
FLOYD ABRAMS:

But--

TREVOR POTTER:

--only restricts corporate money for movies, if you construct this sort of a case to make sure that the activity is not covered by any of the exceptions that are in existing law.

BILL MOYERS:

But both of you have conceded that this is about more than a movie or a book.  This is go fundamentally to the role of corporations in our political elections.  And this concerns you, because you say in your brief that this is dangerous.

TREVOR POTTER:

Well, if you just look at the numbers here you are dealing with a world we just have never seen in elections.  Exxon Mobil has a political action committee, which means voluntary contributions given by shareholders and executives, about 900 thousand dollars in the last cycle.  It made last year 85 billion dollars.

Now, there's just a world of difference in the resources available if you say to a corporation, "You can spend money to defeat global-- candidates who are in favor of global warming legislation."  If coal companies can go out and say, "If you don't sign our pledge to support coal we're going to defeat you.  We're going to spend money against you."  You take those enormous economic resources and you use them for something that we've never seen before.  That I think is the radical nature.

FLOYD ABRAMS:

I think that's a real exaggeration about the likely impact if the side I'm on happens to win this case.  We have 28 states now that allow unrestricted contributions, as well as independent expenditures.  We haven't seen anything in the way of corporate control.  And it's easier to control a state than it is the country.  Coming about or distortion of the processes coming about as a result of the fact that corporations can give and can spend in all these states.

So, I don't think there's a real reason to think that the large corporate entities in this country are going to run the risk of public wrath, stockholder suits, new attempt at legislation, coming out against, a popular president or an unpopular Congress?  I mean, I think as a practical matter we really shouldn't fear so much the impact of having a greater amount of corporate money in play in allowing them to speak out.

BILL MOYERS:

Would you disagree with the claim that big business dominates the political discussion today?  Whether it's the drug industry or the health insurance industry?  Big business is the dominant force in Washington.  I mean, I see that as a journalist.

TREVOR POTTER:

Well, if that's true.  Just wait till you have unlimited spending by corporations, because you're saying they dominate in a world in which they have very limited PAC contributions.  And they can't go out and advocate the election defeat of candidates. I would disagree with Floyd, I think, on what we know about the states.  First of all, there's no record in this case, because this issue was not litigated on this basis at the lower courts.  So, we don't-- there's no opportunity to brief for the Supreme Court--

FLOYD ABRAMS:

Well, I think we've had a lot of--

TREVOR POTTER:

What we have learned--

FLOYD ABRAMS:

--supplemental briefs.

TREVOR POTTER:

Well, I mean, they're 15 pages long.  We haven't had a trial court look at the information from the states.  There was just a recent study out of California, which is one of the states that allows full corporate spending, in which that state's campaign finance board said there's an enormous amount of corporate spending.  It is directly influencing candidates and elections.  And it's hidden, because it's going through all these groups that are front groups and sound like the, you know, Committee for a Better California.  And it's really corporate spending, which, of course, avoids those angry shareholders, 'cause they don't know about it.

In judicial elections, there is an increasing record of spending by the chamber of commerce and other business groups to elect judges who will rule in their favor, because that's in their economic interest.  If you open this up at the federal level, just imagine the incentive for a corporation that only needs a little piece of this bill, a little piece over there to make their competitive position better than their commercial opponents.  

FLOYD ABRAMS:

And that's why we've banned contributions.  But in terms of having speech from the corporations, speech from the unions, the notion that allowing that will therefore result in vast changes in the political system is not only untested but unlikely.  And I'd add another note.  And that is I don't know and none of us know the consequences of allowing more speech in this area.  We don't usually judge in the First Amendment area on the basis of what we suspect consequences might be.

If speech is allowed, it's allowed.  If speech is of the sort that we permit, which is just about everything, from just about everybody and just about everything, we don't say, "You know, come to think of it, if we have too much Glenn Beck the country is going to really suffer from it."  We don't live like that.  We start--

BILL MOYERS:

But we're not talking about free press issues here.  We're talking about the power of an organized economic interest to spend vast sums of money that individuals can't spend.

FLOYD ABRAMS:

I don't hear you using the word speech.  I mean, it's all very well just to characterize this and diminish the problem by calling it just spending a lot of money.  It's more than that.  It is participating in the political process.  It is speaking out.  It is being heard.  I'm in favor of more disclosure to deal with the secret sort of problems that Trevor has correctly identified.  But in terms of saying that it is as a policy matter, let alone a legal matter, but even as a policy matter something we should avoid and fear if we have more active, loud, public participation in the political process, my reaction is that is the core indeed of what the First Amendment has always been thought to be about.

BILL MOYERS:

Do you really believe that the founders, the men who wrote the Constitution included corporations in the idea of free speech

FLOYD ABRAMS:

I don't know.  

BILL MOYERS:

Jefferson in 1816 wrote a famous letter about the aristocratic, moneyed corporations, and how they were a danger to us.  And the evidence seems to me to the contrary, that they were worried about the power of these economic entities to dominate the political process.

TREVOR POTTER:

Well, they thought we were a representative-- they wanted us to be a representative democracy, representing the electors.  And the electors are not corporations, which are not individuals and don't vote.

BILL MOYERS:

What about that?  That seems to me, the real basis of this.  Is a corporation the same as an individual for the purposes of free speech?

FLOYD ABRAMS:

Well, media corporations certainly are, are they not?

BILL MOYERS:

Well, that's First Amendment free press.

FLOYD ABRAMS:

Thanks a lot.  But that's free press, you say.  Why is it that large corporate entities, which own newspapers and broadcasters are treated, indeed as I think they should be, but treated as if Congress can't touch them in this area.  The notion of saying, General Electric ought to get more power and more rights than General Motors?  I don't find that in the Constitution.

TREVOR POTTER:

Absolutely not.  But what--

FLOYD ABRAMS:

And the fact that General Electric owns NBC doesn't change that dynamic.  And the fact that Viacom had ownership interest of CBS doesn't change that or shouldn't change that.  I mean, the First Amendment is not just the property of the press.  The press deserves, and gets, but deserves the broadest protection.  But so do all other speakers.  And once we get an institutional press-only First Amendment we're going to have a lot more problems than we're bargaining for.

TREVOR POTTER:

My point is I think we've had a press First Amendment for almost 100 years and we have not had problems.  The example that Floyd gives I think proves it.  Which is NBC has freedom of the press, because that's its function.  Its owner, GE, has a more limited speech freedom, which is, under current law, to speak to its shareholders speak to its executives, internally endorse candidates, but not go out and spend the billions of dollars it has in the general political marketplace. The press is in a position where it is able to speak with full constitutional protection.  That is not true of the seller of shoes or automobiles, where you and I go out and buy them irrespective of their political views and may not know their political views.  We just want their product where their shareholders are in it for economic gain, not to advance political views.

BILL MOYERS:

But this is not an issue of free press.  It really isn't.  This is an issue of free--

FLOYD ABRAMS:

This is an issue of free speech.

BILL MOYERS:

And you're-- I come back--

FLOYD ABRAMS:

And why are we limiting free speech?  If the movie had been funded in a different way, if the funds had come from different sources, then respectfully, but thanks very much-- then it would be protected.  But because the funding came from a corporation.  Because of that, we can make it a crime to put the movie out.  That I think is an unacceptable articulation of not only what the First Amendment has meant.  But what it ought to mean, as well.  We should not make technical distinctions about the degree of First Amendment free speech rights, depending on the nature of the entity that engages in the speech.

If a company wants to speak out beyond an issue.  If they want to condemn a Senator who is opposing legislation that has an impact on the company's interest, economic or otherwise to me it's just anathema to the notion of free speech to say, "Well, you have to understand it's a company.  Their funding is different."  That’s not the way we ought to go about deciding the limits of free speech.

TREVOR POTTER:

I think you, though, understate the enormous amount of speech that exists in the current system, which is essentially full free speech for individuals; the ability of a corporation or a union to have a political action committee gather individual funds and spend that, the exemption that exists for the press; the commercial exemption that exists; the exemption that the Supreme Court created for nonprofit corporations, as long as they're not a conduit for corporate funds.

Everybody has the ability to participate in the political process, meaning here the election or defeat of candidates, except the for-profit corporations using the shareholders’ treasury funds.  That, it seems to me, is a appropriately narrow exemption given whose money that is, the shareholders and the circumstances under which it was created.  They can still go out and attack a Senator.  They do all the time.

BILL MOYERS:

Why should the executive of a board of a big corporation be able to take-- you know, I have 401(k)s and retirements and I'm invested in those firms.  Why should they be able to take money from the shareholders and back particular candidates or run particular-ads?

TREVOR POTTER:

Well, that, of course, is a whole different issue, which we really haven't talked about.  Which is, wait a minute, whose money is this anyway?  It is not the CEO's, who's making the decision.  If you're going to say corporations should have speech, then you open the whole question of, "Well, who decides what that speech should be?  Don't you consult the shareholders?  Do you allow shareholders to opt out?  The way you allow union members to opt out of having their money used?"

FLOYD ABRAMS:

But-- 
TREVOR POTTER:

But it seems to me you don't need to get there, because you have the political action committee already.  
BILL MOYERS:

There's no shortage of corporate speech in this country, right?

TREVOR POTTER:

That would appear to be the case if you look at--

FLOYD ABRAMS:

Well, I think you're wrong, Bill.

TREVOR POTTER:

--any daily television.

FLOYD ABRAMS:

I think you're wrong.  To say, "Well, we can just carve out this area.  We can carve out the speech of these entities, the entities, corporations, not their officers.  Not their boards.  The corporation, as determined by the folks that run it and the shareholders and whatever way state law determines to say that those entities may not be heard in their own voice, with respect to continue with the--"

BILL MOYERS:

Their own voice?  Whose voice?

FLOYD ABRAMS:

The corporate voice.  Who runs the corporation?  Management runs a corporation.  Shareholders can--

BILL MOYERS:

So, this is the speech of the managers of the corporation?

FLOYD ABRAMS:

No, it's not just that.  I mean, you're not objecting to the notion of corporations, in general, Bill.

BILL MOYERS:

I object to the notion--

FLOYD ABRAMS:

I mean, corporations--

BILL MOYERS:

--that a corporation is equal to an individual.

FLOYD ABRAMS:

The fact that we're suspicious of corporations sometimes and of unions, sometimes, not only because of what they say, but because of their power and what they might do, is just not a good reason to say that they have to be silenced.

TREVOR POTTER:

I think the difference here is that Floyd presents that as a dangerous and novel idea.  And says we shouldn't go there.  I respond by saying, we are there.  We have been there for many, many years.  The system has functioned, I think, well.  So, to me, it is Floyd who has the dangerous and novel idea, which is we should change what has worked, has been held constitutional and go to a system when we have no idea what the effect will be, but based on what we can see, and have seen in the past, we could really have some bad affects on our democracy.

BILL MOYERS:

Well, the--

FLOYD ABRAMS:

My novel idea goes something like this.  “Congress shall make no law abridging the freedom of speech or of the press.”  I don't think that those words are consistent with a regime, a system of law, which bars the amount of speech that we're talking about today.

TREVOR POTTER:

I think that my historical perspective is oddly longer than Floyd's.  And that we would be going back before 1907 and Theodore Roosevelt and the prohibitions on corporate activity in federal elections.  We'd be going back to the senator from Standard Oil.  That would be a very different world and one that no one alive has ever seen.

BILL MOYERS:

We know all this started because it was revealed that Theodore Roosevelt had received secret contributions from New York insurance companies, when he was running, because they wanted legislation out of Congress that would benefit their position.  And when the revelation was made, not before, but when the revelation was made, Roosevelt was so embarrassed, he raced right up to Congress and said, "We've got to do something about this."

FLOYD ABRAMS:

That's why we have to be afraid of Congress and politicians making decisions in this area.

BILL MOYERS:

But these are positions that you leave to legislatures. I thought conservatives—

FLOYD ABRAMS:

You don't leave free speech decisions to legislatures.

TREVOR POTTER:

I would say that legislatures are uniquely knowledgeable here about how legislation has actually made.  And your point is that legislators then knew that corporate money was influencing their decisions.

BILL MOYERS:

Senator from Standard Oil.

TREVOR POTTER:

And what came out of Congress to govern the rest of us.  That was what was shown in the long record in the McCain-Feingold litigation.  Members of Congress said corporate money is affecting directly amendments, what is voted on, the final language of legislation that has a disproportionate, corrupting influence on what is happening in Congress.

FLOYD ABRAMS:

I asked Senator McCain--

TREVOR POTTER:

That's the worry.

FLOYD ABRAMS:

--when I took his deposition, in that case, to give me an example of a vote that was changed because of contributions or independent expenditures.  And he did not and could not do that.

TREVOR POTTER:

Senator McCain is a very polite man, who respects his colleagues and if you go back and look at the record there were a number of affidavits from former members.  Interestingly, it's the former members in this who are the truth tellers.  They're always the ones who say, "Let me tell you what happened when I was there."  And why is that?  Because they don't have to deal with their colleagues, they're not up before the voters and admitting something terrible.  So, they can say, "This is what I really saw."

And I think that's the other piece of this whole case, is we're not just talking about the ephemeral or the broad idea of what is a free speech right of a corporation.  We're talking about how does the legislative process actually work.  And what sort of corruption or apparent corruption would you have if you had the ability to spend this money?

BILL MOYERS:

As a journalist, I have seen over the years, done documentaries, have reported on this issue, money and politics.  And I've seen the consequences of huge sums of money in our political process result in legislation biased for the corporation.

But on this point, we will close now.  But I want to give both of you a chance to wrap up your case by giving me your response to what the Solicitor General of the United States, Elena Kagan, will say to the Supreme Court next Wednesday.  In her brief, she argues that the use of corporate treasury funds is quote, "inherently likely to corrode the political system, both by actually corrupting public office holders and by creating the appearance of corruption."  Do you think that is a justifiable concern?
FLOYD ABRAMS:

I don't think it's true.  I also know the record from the McConnell case.  God knows how long it is.  And there wasn't any proof of corruption.  So, my reaction is, I think she's exaggerating on the one hand.  And I think she's ignoring on the other because she doesn't even acknowledge that this is a free speech issue.  

We are confronted with competing values here.  And the values of speech are at odds in this area with the desire of well-meaning and very serious people, to do what they think they should to make the system work better.  And my view is that the speech interests here are very high, very important, very serious and that when you take them into account you can't sustain the sort of statutes that we now have on the books and that the Supreme Court is, essentially, taking a second look at.

TREVOR POTTER:

Well, I think the Solicitor General's comments to the court are a warning bell in the night.  That she is right that there are enormous implications to this case.  I think, ironically, one of the reasons she's right is because of the very natures of corporations.  As we've discussed, they exist to make money.  They are profit-maximizing.  That's their job.

So, we're not talking about political speech by people who care about their country, who are concerned about changes in society, who are dealing fairly with friends and neighbors and all the things that get involved in politics.  We're talking about a potential spender here that has a single-minded purpose, which is to make more money, to maximize their value.  And I think what we're looking at here is not a First Amendment speech right, because the individuals who head those corporations have that now, their PAC’s have it now, their shareholders have it now.  We're talking about using the funds that are amassed under the preferential corporate treatment, to go out and seek economic gain, what they call economic rents, through legislation, by electing people who will give the corporation what it wants, whether or not is in the greater good.  And I don't think that's the essence of democracy.  And I don't think it has been or should be the way the First Amendment is read.

BILL MOYERS:

Trevor Potter and Floyd Abrams, thank you very much--
FLOYD ABRAMS:

Thank you.

BILL MOYERS:

--for a very interesting discussion.

TREVOR POTTER:

Thank you.
BILL MOYERS:

The editors of “The Economist” magazine say America’s health care debate has become a touch delirious, with people accusing each other of being evil-mongers, dealers in death, and un-American.  

 

Well, that’s charitable.  

 

I would say it’s more deranged than delirious, and definitely not un-American. 

 

Those crackpots on the right praying for Obama to die and be sent to hell -- they’re the warp and woof of home-grown nuttiness. So is the creature from the Second Amendment who showed up at the President’s rally armed to the teeth.  He’s certainly one of us.  Red, white, and blue kooks are as American as apple pie and conspiracy theories.  

 

Bill Maher asked me on his show last week if America is still a great nation.  I should’ve said it’s the greatest show on earth.  Forget what you learned in civics about the Founding Fathers – we’re the children of Barnum and Bailey, our founding con-men.  Their freak show was the forerunner of today’s talk radio. 

 

Speaking of which: we’ve posted on our website an essay by the media scholar Henry Giroux.  He describes the growing domination of hate radio as one of the crucial elements in a “culture of cruelty” increasingly marked by overt racism, hostility and disdain for others, coupled with a simmering threat of mob violence toward any political figure who believes health care reform is the most vital of safety nets, especially now that the central issue of life and politics is no longer about working to get ahead, but struggling simply to survive. 

 

So here we are, wallowing in our dysfunction. Governed -- if you listen to the rabble rousers -- a black nationalist from Kenya smuggled into the United States to kill Sarah Palin’s baby.  And yes, I could almost buy their belief that Saddam Hussein had weapons of mass destruction, only I think he shipped them to Washington, where they’ve been recycled as lobbyists and trained in the alchemy of money laundering, which turns an old-fashioned bribe into a First Amendment right.

 

Only in a fantasy capital like Washington could Sunday morning talk shows become the high church of conventional wisdom, with partisan shills treated as holy men whose gospel of prosperity always seems to boil down to lower taxes for the rich.  

 

Poor Obama.  He came to town preaching the religion of nice. But every time he bows politely, the harder the Republicans kick him. 

 

No one’s ever conquered Washington politics by constantly saying “pretty please” to the guys trying to cut your throat.

 

Let’s get on with it, Mr. President.  We’re up the proverbial creek with spaghetti as our paddle.  This health care thing could have been the crossing of the Delaware, the turning point in the next American Revolution -- the moment we put the mercenaries to rout, as General Washington did the Hessians at Trenton.  We could have stamped our victory “Made in the USA.”  We could have said to the world, “Look what we did!”   And we could have turned to each other and said, “thank you.”  

 

As it is, we’re about to get health care reform that measures human beings only in corporate terms of a cost-benefit analysis.  I mean this is topsy-turvy -- we should be treating health as a condition, not a commodity.  

 

As we speak, Pfizer, the world’s largest drug maker, has been fined a record $2.3 billion dollars as a civil and criminal -- yes, that’s criminal, as in fraud -- a criminal penalty for promoting prescription drugs with the subtlety of the Russian mafia. It’s the fourth time in a decade Pfizer’s been called on the carpet -- and these are the people into whose tender mercies Congress and the White House would deliver us?

 

Come on, Mr. President.  Show us America is more than a circus or a market.  Remind us of our greatness as a democracy.  When you speak to Congress next week, just come out and say it.  We thought we heard you say during the campaign last year that you want a government run insurance plan alongside private insurance -- mostly premium-based, with subsidies for low-and-moderate income people.  Open to all individuals and employees who want to join and with everyone free to choose the doctors we want.  We thought you said Uncle Sam would sign on as our tough, cost-minded negotiator standing up to the cartel of drug and insurance companies and Wall Street investors whose only interest is a company’s share price and profits.

 

Here’s a suggestion, Mr. President:  ask Josh Marshall to draft your speech. Josh is the founder of the website talkingpointsmemo.com.  He’s a journalist and historian, not a politician. He doesn’t split things down the middle and call it a victory for the masses. He’s offered the simplest and most accurate description yet of a public insurance plan; one that essentially asks people: would you like the option -- the voluntary option -- of buying into Medicare before you’re 65? Check it out, Mr. President. 

 

This health care thing is make or break for your leadership, but for us, it’s life and death.  No more Mr. Nice Guy, Mr. President.  We need a fighter.

That’s it for the Journal.  I’m Bill Moyers. See you next time. 
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