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Mitigating (Or Eliminating!) Risk:
Manufacturers Fill in the Gaps  
in Traditional Insurance Policies

We’ve all watched the TV courtroom dramas and seen 
sensational headlines where a jury or judge decision can 
make or break a company by ordering millions of dollars 
in punitive or compensatory damages. It’s always just 
one company that is identified as the culprit. And the 
sums are often outrageous. But does that seem fair? Do 
companies operate in a vacuum?

Many businesses are inextricably linked to one an-
other in supplying products and services. Shouldn’t the 
“blame,” or liability, be shared?

The judicial system doesn’t have an answer to this 
quandary yet—but the insurance industry does. Through 
Contractual Risk Transfer (CRT) and Errors & Omissions pro-
grams (E&O), businesses can now protect themselves rela-
tive to their respective role in the process. These programs 
can supplement General Liability policies to create risk or 
liability contracts that more accurately reflect their level of 
contribution to the conditions that might lead to a claim.

Instead of letting the courts decide—after the fact—
why not put it all down in writing—before the fact?
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Maybe one day holding one entity, or company, solely 
responsible for an accident, failure, or error will seem quaint. 
Until that time, Contractual Risk Transfer policies can spread 
potential liability more judiciously across all companies in 
the chain of design, fulfillment, assembly, installation, op-
eration, and maintenance. By doing this, manufacturers re-
duce insurance premium costs, reduce risk exposure, and 
reduce the size of claim awards, if they get that far.

And today’s manufacturers don’t just need to be 
covered for operator accidents or machine failures that 
cause liability claims for compensation. There are many 
other ways a company can experience economic loss, 
such as production downtime, loss of revenue, or loss of 
a market opportunity. And there are many times when 
equipment or services just don’t meet end-user expecta-
tions or manufacturer promises.

Manufacturers protect themselves from these claims 
through Errors & Omissions policies that reduce the ob-
ligation to pay damages and also cover costs incurred to 
defend against claims. What’s more, many business con-
tracts now require E&O insurance as a requirement for 
executing those contracts.

Both CRT and E&O policies are filling in the gaps of tra-
ditional insurance policies by offering protection against 
claims of any “Consequential Loss,” no matter how big 
or small. These programs require a sharp learning curve, 
as today’s contracts can be more complex and nuanced 
than what many manufacturers have become accus-
tomed to. They are often customized solutions that fit 
like puzzle pieces into—or between—existing General 
Liability policies.

These two strategies fill in your insurance gaps from 
two different angles. While CRT is not insurance, per se, it 
enables companies to spread liability risk more equitably 
between companies working together. And while E&O is 
insurance, it does not replace General Liability insurance—
it only complements it. But both require deep industry ex-
perience to navigate the contractual language and special 
clauses that are, in the end, “the devil in the details.”

Contracts and Clauses
The traditional “direct liability” model is changing to 

today’s “shared liability” reality. And if there is going to 
shared blame, shared liability, then why not shared risk?

Most people might assume that most contracts are be-
tween two parties, or companies. When in fact, there is no 
limit to how many parties are involved in a contract. And 
what’s more, today’s insurance clauses often require that 
more than one party take out certain insurance policies.

Contractual Risk Transfer is not the only common 
kind of Risk Transfer. A “Certificate of Insurance” with the 
proper policy language might transfer one company’s 
risk to another; a “Vendor’s Coverage” might cover retail-
ers from product liability claims of a manufacturer; and 
a “Hold Harmless” document might indemnify a service 
supplier, from damages incurred during that subcon-
tractor’s work.

But CRT is the glue that holds these all together in 
an airtight package. It is one of the most important risk 
management tools available to businesses that rely on 
outside vendors to provide goods and services, or pro-
vide goods and services to clients. The concept of risk 
transfer can be complicated and complex to understand.  

To support the terms of the indemnity agreement, the 
contract will often include insurance requirements. These 
spell out the insurance required by the various parties 
entering into the contract. It is common for one party to 
include another as an additional insured under its Com-
mercial Property, Commercial General Liability, Business 
Automobile, Umbrella, and Professional Liability policies. 

Not everyone has the experience to negotiate CRT 
contracts with confidence. And it can be quite time-con-
suming. That’s why insurance consultation—and review 
by a lawyer—is always advised.

Manufacturing CRT Agreements
Properly structured CRT programs places the financial 

responsibility for an accident or injury to a third party on 
the person or entity closest to and best able to control 
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the activity and, presumably, its outcome. As a machine 
manufacturer, contract review and obtaining certificates 
of insurance for component suppliers, subcontractors, 
and distributors is an essential component of your risk 
management program. 

Through CRT, each company takes responsibility for 
its own actions (and their consequences), while contrac-
tual business partners assume a share of the risk that is 
relative to their ability to control it.

There are basically three major types of contractual 
risk transfer tools:
• Indemnification or “Hold Harmless” Agreement/Clause
• Waiver of Subrogation
• Additional Insured 

Effective risk transfer can save companies money by 
lowering the overall cost of risk. Because companies may 
be part of a number of contractual relationships at any 
one time, it is essential to control the type and magni-
tude of liabilities the company assumes. Conversely, 
companies may benefit from looking for opportunities 
to manage risk by having others contractually assume 
their share of liability. 

The indemnification agreement should state that if 
you were held liable for claims arising out of the com-
ponents of your suppliers or the activities of your sub-
contractors, then they would assume your liability and 
reimburse (or “indemnify”) you for your liabilities and ex-
pense so that you are not “harmed” by the claim.

End-User Agreement Types
Well-written contracts have separate and distinct sec-

tions for indemnification and insurance requirements. 
Generally, there are three types of "hold harmless" and 
indemnity clauses:
•  Broad Form: One party is responsible for all losses, re-

gardless of which party is at fault.
•  Intermediate: One party is responsible for all losses, 

unless the injury or damage was due to the other par-
ty’s sole negligence.

•  Limited: Each party is only liable for its own fault (i.e., 
as in common law). 

One of these might have covered the company in this 
example: A machinery operator was seriously injured 
from an electrical shock he sustained while operating a 
machine manufactured by ABC Company. The shock was 
caused due to a faulty component supplied by an electri-
cal component supplier, which ABC uses on a majority of 
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the machines they build. The workers compensation car-
rier and the family of the injured worker sued ABC and 
they are found liable for a $950,000 judgment. ABC was 
not listed as an additional insured on the electrical com-
ponent supplier’s policy, and therefore was not covered.

Who Needs Indemnification?
Many businesses sign hundreds of contracts each year, 

but do they know what liabilities are being assumed or 
waived in these contracts?

It is a common practice to enter into contractual 
agreements with those involved in a project to formal-
ize the terms and responsibilities for all parties. These 
contracts often include an indemnity agreement, also 
known as “hold harmless,” and insurance clauses as a 
means to transfer the risk of future losses or damages 
from one party to another.

Indemnities are where one party agrees to reimburse 
the other party for the other party’s losses, often irrespec-
tive of whether the first party was negligent or not. The 
importance of reviewing both the indemnification clause 
and insurance clause of policies cannot be overstated.

Just to be clear: An agreement to indemnify another IS 
NOT INSURANCE and has nothing to do with insurance.

So, why do you need indemnity clauses as well as in-
surance coverage? What liabilities are assumed under in-
demnity clauses and not covered by insurance?

Because the liability assumed in the indemnification 
agreement of the contract can be broader than the in-
surance coverage provided. Always have a qualified per-
son compare the two to determine what is covered by 
insurance and what is not.

For instance, insurance may pay for some, or all, of the 
obligations assumed in an indemnity agreement. How-
ever, insurance is completely independent of the obli-
gation to indemnify. The “indemnitee” is not an insured 
in the liability policies of the “indemnitor.” While the in-
demnitee may benefit from the indemnitor’s policy, the 
indemnitee is not a party to the indemnitor’s policy.

CRT Contract Review Tips
Examples of some areas where risk management or  

insurance personnel should, in conjunction with legal ad-
vice, be endeavoring to minimize liability in contracts are: 
•  Amend "any act or omission" to "any negligent or wil-

ful act or omission" 
•  Delete "or indirectly" from the phrase "directly or indi-

rectly caused by." 
•  Contributory negligence: Add the words "except to 

extent that such loss (etc.) is attributable to the neg-
ligence of ..., its employees, servants, and agents" to 
any indemnity you are required to provide to others. 

•  Don't accept responsibility for "wilful, unlawful and/or 
intentional acts”

•  When buying goods, don't have your employees limit 
or exclude your recovery rights against the Supplier 
(they will breach a provision of your liability insurance 
policy if they do so). 
•  If a tenant is obliged to reimburse the landlord for all 

or part of the landlord's building insurance premium, 
amend the lease so that the tenant will not be liable 
for loss or damage caused by its negligence (after all, 
as the tenant is paying the premium, they should get 
the full benefit of the policy). 

Always carefully review the indemnity agreement pri-
or to finalizing the contract to determine the extent of 
your company’s liability. Once the scope is understood, 
you may want to negotiate the terms to limit your ex-
posure. The application and enforcement of an indem-
nification agreement does, however, depend upon the 
statutory and common law of the jurisdiction in which 
enforcement is sought.   

E&O and Professional Liability
In today’s business world, companies providing prod-

ucts or services to third parties need protection beyond 
their general liability (GL) policies. Among other perils, 
standard GL policies respond to claims or lawsuits made 
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by third parties for bodily or physical injury to, or loss of 
use of, tangible property.

However, due to the impaired property exclusion, GL 
policies do not provide protection for claims when the 
insured’s product fails to perform without physical dam-

age accompanying that failure. In addition, GL policies 
do not respond to claims for injury to intangible prop-
erty, such as damage to data. Companies need E&O in-
surance to ensure their assets are adequately protected. 

One reason for the shift is the concept of “professional 
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SUBCONTRACTORS AND SUBCONTRACTEES
Subcontracting to Others

(Acting as higher tier) 
Subcontracting from Others

(Acting as lower tier) 

When acting as a subcontractor, limit 
the company’s liabilities by:

• Reviewing a sampling of indemni�ca-
  tion agreements to determine the
  scope of liability assumed. If the scope
  of indemni�cation includes negligence
  of the higher tier, attempt negotiating
  an adjustment. 

• Working to improve knowledge and
   understanding of the state statutes
   regarding indemni�cation agreements
   in your company’s role as a lower tier
   contractor. 

• Using Additional Insured endorse-
  ments that limit the scope of coverage
  to the coverage your company is
  required to provide the additional
  insured by contract (only when the
  company provides Additional Insured
  coverage on its Liability policies).

• Not assuming the sole negligence of
  another party. 

When acting as a subcontracting 
company, limit your company’s 
liability by:

• Requiring written contracts with
   every subcontractor.

• Including an indemni�cation agree
   ment in your company’s favor.

• Including “Broad Form” indemni�ca-
   tion clause for the most protection
   permitted in your jurisdiction.

• Outlining a provision naming
   subcontracting company (and
   others owed protection) as addition-
   ally insured on the subcontractor’s
   insurance policies.

• Carefully reviewing the minimum
   terms of the contract with a
   consultant ahead of any product or
   service delivery.
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liability.” This concept separated “professional” liability 
of “services” from “damage” liability of “products.” Today, 
most companies you can think of provide both products 
and services. The lines have blurred between strictly 
product manufacturing and service providers, and many 
companies can be part of the supply chain that brings 
any product, or machine, to market.

One can think of E&O insurance as covering the gaps 
between General Liability insurance that covers physical 
damage claims of traditional products, machines, and 
components and Professional Liability that covers the 
day-to-day services that the same company provides 
against non-physical claims of mistakes, omissions, and 
negligence. And a little overlap between E&O and GL 
policies is not necessarily a negative. “Better safe than 
sorry” is a motto to embrace.

Who Needs E&O? 
Of course, the details of the products and services, their 

performance, and the consequences of poor performance 
can be completely outlined in a contract. In that case, a 
company can sue for breach of contract to recover losses.

But the reality of today’s litigious environment tells a 
different story. In order to increase the likelihood of suc-
cess in a lawsuit, claimants against manufacturers have 
chosen more and more to claim negligence instead of 
breach of contract. By claiming negligence, they can re-
cover intangible losses that stem from the poor perfor-
mance of a product or service. This is where E&O insur-
ance is most valuable.

Imagine a major consumer products good company 
preparing for a worldwide launch of new product. All the 
advertising, marketing, and merchandising has begun 
to launch. A machine on the packaging production line 
malfunctions due to inaccurate maintenance instruc-
tions on one component. This delays the launch because 
the product missed a key supply chain delivery deadline.

What damages could be claimed? “Economic losses” 
could include production downtime, increased shipping 

costs, rescinded retailer contracts—even brand reputa-
tion. Would that manufacturer’s—or the component 
supplier’s—general liability insurance cover all that? Or, 
more importantly, how valuable would it be if they could 
avoid going to court altogether?

There are a number of other reasons you need E&O 
protection: 
•  As you strive to meet your clients’ varied needs, ad-

ditional services such as maintenance, installation, 
design and delivery are often provided, thereby in-
creasing your exposure to E&O losses. 

•  While well-written contracts can help protect you 
against lawsuits, even clear and concise contracts 
are subject to legal attack. E&O shields you from le-
gal claims and costs.
•  As it can be difficult to determine which component 

part causes a product failure, all part providers in 
the supply and distribution chain may be sued. 

•  An E&O lawsuit must be defended against, even if 
the suit is unfounded and groundless.

• More and more contracts require E&O protection.
•  If you do not have E&O insurance, your Directors and 

Officers may be liable for failure to obtain proper  
insurance.

Solutions That Protect
It is impossible to predict the ideal CRT and E&O pro-

grams for your company. Every situation is different, and 
business relationships can get complicated, so consul-
tants are invaluable.

The review process itself can be expensive for manu-
facturers that choose to go it alone. It is time consuming 
and distracting for a company that has to shift its day-to-
day operations and make insurance needs assessments 
a top priority.

E&O policies, even more than CRT agreements, must 
be contract-specific to be both fully appropriate and 
not excessive. Today, companies that purchase E&O in-
surance include those that manufacture, assemble, or 
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install to customer specifications; select raw material for 
others; provide services, advice, or instruction to others 
for a fee, and provide design work. If you’re just getting 
started, though, there are also entry-level programs to 
get your feet wet.

The learning curves are steep, to be sure, and the 
curves themselves are moving targets. Consultants that 
stay abreast of industry best practices, though, have an-
swers at the ready. After all, the alternative is to call an 
attorney every time you turn around—and every time 
you realize you missed something.

Who is AHT?
AHT Insurance are insurance brokers and consultants 

with uniquely strong insights into the manufacturing 
industry with a high degree of specialization in product 
safety and product liability. The company has consulted 
on liability insurance policies from every angle for mid- 

to large-sized U.S. manufacturing companies.

What Can AHT Do for Your  
Company?

We will take you through step-by-step review process-
es that lead to the most cost-effective insurance solutions 
and the most prudent and comprehensive strategies. We 
provide our clients with balance sheet protection by pro-
viding thorough proprietary processes utilizing risk as-
sessment methodologies and documentation. 

We also ensure that this commitment to best-in-class 
safety is properly represented to those underwriters in-
volved in developing premiums. Our credibility in the 
underwriting community was built over many years 
of engaging sound and profitable accounts using our 
unique processes. We bring that commitment back full 
circle for manufacturers eager to promote personal safe-
ty and mitigate financial risk.

STRATEGY BRIEF SERIES #2  |  8

CONTINUED FROM PAGE 7
Mitigating (or Eliminating!) Risk: Manufacturers Fill  
in the Gaps in Traditional Insurance Policies


