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INCREASING REFERRALS TO SMALL CLAIMS
MEDIATION PROGRAMS: MODELS TO

IMPROVE ACCESS TO JUSTICE

Heather Scheiwe Kulp*

“The number one concern I have is the increasing number of
self-represented parties.  This is because we are going to

have serious problems continuing to provide quality
justice unless we tackle this issue head on.”1

I. INTRODUCTION

The justice system is in crisis.  In 2011, 85% of Connecticut’s
family court cases had at least one self-represented litigant.  In
Massachusetts, 92% of parties appearing in housing cases are self-
represented.  New York saw self-representation in 97% of child
support cases.  Although judges and attorneys are learning to adapt
to this new reality, the strain is felt strongly by bench and bar
alike.2

Along with the increase in self-represented litigants, court
budgets have been slashed almost across the board.   In 2011 alone,
46 states had judicial budget shortfalls and 29 cut judiciary budg-
ets.3  The impacts are profound.  California, which had $653 million
cut from its judiciary’s budget between 2007 and 2011, has closed
courtrooms and clerks’ offices in 24 counties.4  Creative solutions
are needed for courts to remain an essential component of civil

* Clinical Fellow, Negotiation and Mediation Clinical Program at Harvard Law School.  J.D.
Northwestern University School of Law; B.A., Saint Olaf College. This study originated from the
author’s work at the Center for Conflict Resolution/Resolution Systems Institute as a Skadden
Fellow, a two-year grant funded by the Skadden Fellowship Foundation.

1 Chief Justice Chase T.  Rogers, Conn. Sup. Ct. C.J., Keynote Address to the Connecticut
Bar Association (June 11, 2012), available at www.jud.ct.gov/external/news/Speech/
JusticeRogersRemarks.pdf.

2 Id. at 2-3.
3 DANIEL J. HALL, NAT’L CTR. ON STATE CTS., RESHAPING THE FACE OF JUSTICE: THE

ECONOMIC TSUNAMI CONTINUES 1  (2011), http://www.ncsc.org/information-and-resources/
budget-resource-center/~/media/Files/PDF/Information%20and%20Resources/Budget%20Re-
source%20Center/Hall.ashx.

4 Press Release, ABA Now, Press Conference: Access to Justice in the Wake of Budget
Cuts, http://www.abanow.org/2012/04/press-conference-access-to-justice-in-the-wake-of-budget-
cuts/.
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society.  Courts have explored unbundled legal services, help desks
and self-help centers, justice corps, and other mechanisms to in-
crease access to justice.5

This article explores a service that many courts already offer—
small claims6 mediation—and studies how courts may more effec-
tively refer parties to such services.  Specifically, this article identi-
fies six primary models courts use to refer parties to small claims
mediation and evaluates how those models operate best when con-
nected to certain goals.  The models are:

• ADR Required, Parties Choose Process
• Mediation Ordered or Suggested at Filing, Parties Mediate

Outside Court
• Mediation Required, Must Occur at or Before Hearing
• Mediation Ordered or Recommended by Court at Hearing
• Mediation Suggested by Court, Parties Choose and Mediate

Outside Court
• Mediation Suggested by Court, Parties Choose and Mediate

at Hearing

Mediation’s benefits are well-documented: increased sense of
fairness and procedural justice; ability to craft creative solutions;
shortened timeline from case filing to disposition; and many
others.7  An under-studied, but significant benefit of mediation is
an increased access to justice for a variety of case types.  Mediation
can fulfill a litigants’ felt need for a “day in court,” where the liti-
gant’s story may be heard.  Mediation can also improve litigant’s
experience of the justice system as satisfactory and fair.  The avail-
ability and encouragement to participate in mediation provides the
greatest benefits for self-represented litigants in consumer, hous-
ing, and family cases.8  But in most courts, litigants have to be re-
ferred to such programs in order to receive these benefits.  The
National Center for State Courts, in its best practices for pro se
court programs, states that good referral relationships between
courts and mediation programs are key to rendering such resources

5 See generally Self-Represented Litigation Network, http://www.srln.org/.
6 Though each jurisdiction defines a “small claims” case differently, these cases generally

involve civil matters for which less than $10,000 is being sought.
7 See generally Court ADR Effectiveness, RESOLUTION SYSTEMS INSTITUTE, http://courtadr.

org/library/effective.php.
8 RESOLUTION SYSTEMS INSTITUTE, ACCESSING JUSTICE THROUGH MEDIATION: PATHWAYS

FOR POOR AND LOW-INCOME LITIGANTS (2007), available at http://courtadr.org/files/Accessing
Justice.pdf.
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most effective for litigants.9  How, then, can courts ensure the most
litigants have access not only to courtrooms but also to mediation
sessions?

A. The Significance of Small Claims Court

A variety of case types have mediation programs to address
them.  Family and housing issues—two of the most common case
types with associated mediation offerings—could have been
equally interesting sources of information about the referral pro-
cess.  However, characteristics particular to small claims cases—the
frequency of self-represented litigation, the type of relationship be-
tween litigants, the simplicity of court procedures usually used to
resolve the many cases—render them, and the people who file
them, great sources of information about the best process for en-
couraging the most litigants to try mediation.  This information
may be extrapolated to other case types and even other ADR
processes.

First, small claims court calls are the most likely to see one or
both sides self-represented.  Some states require that all parties in
small claims court be self-represented litigants.  Others report a
significant number of cases have at least one self-represented liti-
gant.  Self-represented litigants pose both a challenge and an op-
portunity to mediation programs.  Some mediators and judges
express discomfort referring self-represented litigants to mediation
amid concerns that the parties will not have sufficient information
to make informed decisions or that they will look to the mediator
for aid that should come from a legal representative.  Others think
that there is too much of a power imbalance for self-determination
to occur if one side has an attorney and one side does not.  Yet,
self-represented litigants may benefit most from mediation, which
does not have the rules or the right/wrong dichotomy of court.  In-
stead, the parties choose for themselves how they would like to
resolve the conflict.

Second, unlike family court, where parties have a relationship
that incentivizes the court to promote alternatives to win/lose sce-
narios, most parties in small claims court are not bound by a rela-

9 NATIONAL CENTER FOR STATE COURTS, BEST PRACTICES IN COURT-BASED PROGRAMS

FOR SELF-REPRESENTED LITIGANTS: CONCEPTS, ATTRIBUTES, AND ISSUES FOR EXPLORATION 6
(2006), available at http://www.ncsconline.org/WC/Publications/KIS_ProSeBestPracticesSELF-
REPRESENTEDLITIGANTN.pdf.
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tionship that must continue.  Therefore, referrals to mediation are
likely to be based on something other than an external public pol-
icy, e. g., keeping the parents communicating so the child will have
a better relationship with them.

Finally, state courts have seen a significant increase in civil
cases since the economic crisis began in 2008.  While an increase
has been seen in most case types, courts report that small claims
filings have risen faster than any other case type, other than fore-
closure.10  The increase has prompted significant changes in the
way courts handle small claims, including raising the jurisdictional
maximum,11 appointing small claims advisors to guide litigants
through the filing process,12 and increased promotion of alterna-
tives to litigation, including mediation.  A few, localized studies on
small claims mediation programs were done before the recent re-
cession.13  One such study even focused on mediation referral mod-
els for mandated mediation.14  But the trend of an increase in cases
involving self-represented litigants presents new challenges to me-
diation effectiveness and efficiency, even in states with a long his-
tory of court mediation.

B. Initial Interest in Small Claims Mediation Referral Systems

In 2010, The Center for Conflict Resolution (CCR) commis-
sioned Resolution Systems Institute (RSI)15 to examine how to en-

10 See, e.g., Tedd Florendo, New Program Lowers the Burden on Small Claims Court, 8 NEWS

NOW, Sept. 1, 2011.
11 ADAM KORBITZ, State Budget Increases Small Claims Limit, Effective July 1, STATE BAR

OF WISCONSIN, June 30, 2011, http://www.wisbar.org/am/template.cfm?section=Legislative_Ad-
vocacy&Template=/CM/ContentDisplay.cfm&Contentid=103620 (reporting on the increase in
the limit for small claims court from $5000 to $10,000); Jessica Van Buren, Small Claims Limit
Set to Rise, UTAH STATE LAW LIBRARY, March 30, 2009, http://www.utcourts.gov/lawlibrary/
blog/2009/03/small_claims_limit_increasing.html (reporting the increase in the limit for small
claims court from $7,500 to $10,000).

12 See, e.g., Small Claims Advisor Service, COUNTY OF LOS ANGELES DEPARTMENT OF CON-

SUMER AFFAIRS, http://lacountydca.info/tsSCCBranchOffices.html.
13 See, e.g., JOSEPH S. OLEXA & DINA ROZELLE, SMALL CLAIMS MEDIATION PROJECT IN

THE DISTRICT COURT OF THE STATE OF OREGON FOR MULTNOMAH COUNTY (1991) (analyzing
the Fourth Judicial District program in Portland, Oregon); DAVID M. JACKSON, A COMPREHEN-

SIVE STUDY OF THE CONNECTICUT SUPERIOR COURT SMALL CLAIMS SESSION (Superior Court,
Court Operations 1989); RICHARD J. MAIMAN, An Evaluation of Selected Mediation Programs
in the Massachusetts Trial Court (1997).

14 John P. McCrory, Mandated Mediation of Civil Cases in State Courts: A Litigant’s Perspec-
tive on Program Model Choices, 14 OHIO ST. J. ON DISP. RES. 813 (1999).

15 Resolution Systems Institute, founded in 1995, has a mission to strengthen justice by en-
hancing court ADR systems through expertise in program development, research and resources.
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sure that more cases are referred to mediation.  CCR is the
primary community mediation center in Cook County, Illinois.  It
has mediated neighborhood and court disputes throughout its
thirty-year history.  In 2011, CCR mediated 1,112 small claims
court-referred cases, 95% of which were mediated by volunteers.16

Yet, with an estimated population of 5,287,037, Cook County cer-
tainly has more small claims cases that could be mediated.17

Many studies have been conducted about mediation satisfac-
tion, program settlement rates, and self-represented litigant and/or
low-income persons served.18  As of yet, however, few resources
have examined the process by which cases are referred to media-
tion,19 and no studies have examined the process extensively.  The
referral point of the mediation process, more than any other point
in the process, can determine whether a disputant will have access
to the benefits of court ADR, including the best possible chance
for settlement.20  Thus, for a comprehensive picture of how best to
serve the needs of disputants in small claims cases,21 stakehold-
ers—court clerks, court administrators, judges, attorneys, self-rep-

To accomplish this mission, RSI provides a range of information-gathering, clearinghouse, evalu-
ation, analysis and training services.

16 E-mail from Cassie Lively, Mediation Services Director, Center for Conflict Resolution,
to Heather Scheiwe Kulp, Staff Attorney, Resolution Systems Institute (June 18, 2012) (on file
with author).

17 Cynthia Y. Cobbs, Admin. Office of the Ill. Courts, Annual Report of the Illinois Courts
(2009), available at http://www.state.il.us/court/SupremeCourt/AnnReport.asp#2009.

18 See, e.g., ABA COALITION FOR JUSTICE, REPORT ON THE SURVEY OF JUDGES ON THE

IMPACT OF THE ECONOMIC DOWNTURN ON REPRESENTATION IN THE COURTS (Preliminary)
(July 12, 2010).

19 See, e.g., Carrie J. Menkel-Meadow, Judicial Referral to ADR: Issues & Problems Faced by
Judges, 7 FED. JUD. CENTER DIRECTIONS 1, 8 (Dec. 1994) (discussing how judges select and
monitor cases in ADR); ROBERT J. NIEMIC ET AL., GUIDE TO JUDICIAL MANAGEMENT OF

CASES IN ADR (Federal Judicial Center 2001) (suggesting methods for judges to use to refer
cases to mediation); DONNA STIENSTRA, ADR IN THE FEDERAL DISTRICT COURTS 8-9 (Federal
Judicial Center 2011), available at http://www.fjc.gov/public/pdf.nsf/lookup/adr2011.pdf/$file/adr
2011.pdf.

20 GEORGE C. FAIRBANKS IV & IRIS C. STREET, Timing is Everything: The Appropriate
Timing of Case Referrals to Mediation: A Comparative Study of Two Courts (National Center
for State Courts, June 26, 2001), available at http://courtadr.org/library/view.php?ID=2034.

21 This study will focus on small claims cases, which encompass subcategories such as con-
sumer and landlord/tenant, for a number of reasons. First, self-represented litigants and/or low-
income disputants are involved in many of the court cases in small claims courts. In the 2005
study, The Legal Aid Safety Net: A Report on the Legal Needs of Low-Income Illinoisans, low-
income litigants with consumer issues sought an attorney for only 1 out of every 2.5 legal issues.
For housing issues, that number jumps to one out of every 4.3 issues. Id. at 27.  Second, the
number of small claims cases is increases as the economy declines. A 2009 survey of judges noted
a 49% increase in the number of consumer cases in the last year. ABA COALITION FOR JUSTICE,
supra note 18, at 2.  Sixty percent of the judges also noted an increase in unrepresented parties
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resented litigant advocates, litigants, and mediators—must learn
more about the official and actual referral processes employed in
the courts.  Learning about the processes that other programs have
used successfully can inform future policy decisions, new court
ADR program development, and current program improvements
to ensure court ADR programs can serve effectively the maximum
number of disputants for which ADR is appropriate.  This level of
ADR education and efficiency is particularly important in the cur-
rent economic environment, where case loads are rising and court
budgets are being cut.22

The current referral system in Cook County varies by munici-
pal district court.23  Some small claims cases are referred by judges.
In other courtrooms, the parties choose whether to request media-
tion.  In still others, parties are automatically sent to mediation if
both sides appear.  CCR does not intend to standardize referral
systems across courts, but to improve, for each court, the rate that
appropriate cases are referred to mediation.

With this variance, it is difficult to track what characteristics of
a referral contribute to more cases being referred to mediation.
Even more, it is difficult to trace what specific characteristics con-
tribute to greater settlement and satisfaction rates in mediation,
and whether the type of referral matters in either rate.  Through
this study, RSI has learned more about when, how, where and by
whom small claims cases are referred to mediation.  The study also
examined how the disputants are educated about mediation24 and
what role the judiciary, the disputants, and the mediators play in
each of the referral models.25  Finally, this paper studied if and how

and indicated that it hurt not only the parties (62%), but the court (78%). ABA COALITION FOR

JUSTICE, supra note 18, at 4.
22 Victor E. Flango, Which Disputes Belong in Court?, in FUTURE TRENDS IN STATE COURTS

(2010), available at http://ncsc.contentdm.oclc.org/cdm/ref/collection/ctadmin/id/1615.
23 The Circuit Court of Cook County is divided into three departments: County, Juvenile

Justice and Child Protection, and Municipal. The Municipal department is home to six small
claims courts, including the First District small claims court that handles primarily cases with
self-represented litigants. All small claims courts in Cook County have mediation programs
available, but they are employed by the judges to varying degrees. Municipal Department, CIR-

CUIT COURT OF COOK CNTY., http://www.cookcountycourt.org/about/municipal.html.
24 This may include the relationship between the mediation providers and the court, the level

of judicial knowledge of and experience with education, and the information (oral, written, or
lack of information) given to disputants.

25 This may include the parties’ level of voluntariness in participation, the mediator’s training
and responsibilities for a case pre-mediation, the case manager’s role, and the judges’ level of
involvement in selecting cases, educating parties, reviewing/creating documentation, and com-
municating with the mediator pre-mediation.
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mediation referral systems vary from their stated method to their
actual implementation.

Originally designed to assist CCR in improving the efficiency
of its referral process, the results of this study have been expanded
to enable all small claims mediation programs to serve more self-
represented litigants and low-income disputants.

C. Referral Point as Access to Justice Indicator

Studying all aspects of small claims mediation would be a ben-
eficial, but overwhelming task.  In analyzing the point of referral,
this study attempts to capture a snapshot of that critical moment
when a case will or will not proceed to mediation.  Understanding
the characteristics in that decision-making process could lead to
greater numbers of people actually mediating and reaching a mutu-
ally beneficial agreement.  It also may clarify what cases are appro-
priate for mediation (with litigation as an option) and what cases
are appropriate for litigation only.

Related to the current economic downturn, study of the refer-
ral moment also was designed to meet the needs of state courts,
which are managing reduced budgets and increased caseloads.  As
these courts make difficult decisions about optional programs,
some ways they may analyze programs include: the amount of on-
the-bench time a court uses, how much administration is involved,
whether the process fits the case type (a.k.a. differentiated case
management),26 and how efficient the program is at moving cases
through the system.  Studying the point of referral to mediation
and making recommendations about how to filter as many of the
“right” cases as possible through the “right” process will improve
court mediation’s processes and enhance the likelihood that courts
find mediation to be an efficient and effective use of their
resources.

Shifting the right cases to an appropriate process also creates
better outcomes.  Small claims cases that are mediated result in a

26 Many civil courts are adopting Differentiated Case Management plans that include media-
tion to increase efficiency and decrease judicial time spent on matters. See, e.g., Civil Non-
Domestic Differentiated Case Management Plan, HOWARD CNTY (MD) CIRCUIT COURT, http://
www.courts.state.md.us/circuit/howard/cnddcmplan.html; BARRY MAHONEY & ANTOINETTE

BONACCI-MILLER, IMPROVING CIVIL CASEFLOW MANAGEMENT IN URBAN TRIAL COURTS, (Na-
tional Center for State Courts 1992), available at http://contentdm.ncsconline.org/cgi-bin/
showfile.exe?CISOROOT=/ctadmin&CISOPTR=8.
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higher rate of collection on a debt than those that are litigated.27

The more self-determination parties have in a resolution (as they
do in mediation), the better the chance the parties will comply with
the outcome.28  Parties are also more satisfied with the mediation
process than with litigation.29

II. METHODOLOGY

A. The Fifty State Spread

The United States has unique geographic and cultural chal-
lenges, a variety of court systems, and variant histories with court
ADR.  This study first attempted to focus on a few small claims
programs that represented the variety of small claims availability,
caseload numbers, and agreement rates in the country.  However,
this limited rather than simplified the possible models available for
this study’s analysis.  Thus, the basis for the study was a detailed
analysis of at least one small claims mediation program in each of
the fifty states, so as to capture information from rural, urban, and
suburban areas, and to vary the analysis based on geography, pop-
ulation, and other factors.  So, while the selected program or pro-
grams from each state may not be representative of the entire state
or region, it does represent an aspect or aspects of a referral pro-
cess that were repeated in other states and are helpful to the analy-
sis of the whole.

B. Program Characteristics

From the fifty state programs, characteristics were categorized
in a database to track any patterns.  Some common characteristics
that emerged included identifying what cases were selected, who

27 WILLIAM A. DONOHUE & CHARLES K. ATKIN, District Court, Small Claims Division Me-
diation in Michigan: Comparing Collection Rates in Adjudicated and Mediated Cases (Univer-
sity of Michigan 2004), available at http://courts.michigan.gov/Administration/SCAO/Resources/
Documents/Publications/Reports/SmallClaimsEvalFinalReport.pdf (surveying 600 small claims
plaintiffs and found that 79 percent of cases resolved through mediation received full or partial
payment and 56 percent of non-mediated cases received full or partial payment).

28 Craig A. McEwen & Richard J. Maiman, Mediation in Small Claims Court: Achieving
Compliance through Consent, 18(1) LAW & SOC’Y REV. 11, 11-49 (1984).

29 JESSICA NOTINI, SMALL CLAIMS MEDIATION PROGRAMS, MEDIATE.COM (Sept. 2001),
available at http://www.mediate.com/articles/notini.cfm#_ftnref3.
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selected the referrals, what criteria were used to make a referral
determination, to whom or to what the cases were referred, and
what education was given at referral.  Where available, the volume,
settlement rate, and any other data a program reported publicly
were also identified.

Next, I used RSI’s database of all fifty states’ court rules re-
lated to ADR to identify any state court small claims mediation
rule or statute.30  I noted if a referral process was outlined in the
rule or statute and, if so, charted the language to compare with
specific program information and the process in practice.

Then, I reviewed public information about the small claims
mediation program available on each state court’s website, includ-
ing any downloadable information such as brochures or program
forms.  I noted characteristics in the database and any characteris-
tics that were not present in the information.

Finally, I interviewed over twenty program directors and
mediators regarding the referral process.  I identified these individ-
uals through the National Association for Community Mediation
listserv and through RSI’s contacts.  These interviews both filled in
the gaps from the public information and also demonstrated how
the practice “on the ground” is often different than the practice
outlined in a rule or public information.  Court rules, public infor-
mation, and interviews intermingle throughout the study as sources
for information that formed the six referral models.

C. Common Characteristics Formed into Models

From this information, programs with similar types of referrals
were clustered, and six models were generalized based on these
similarities.  Not all state or local programs that I reviewed are in-
cluded in a model, as some programs did not have sufficiently
available public information to categorize the referral process.  In-
terestingly, programs with similar types of referrals had little in
common other than the method of referral.  So, the model is not
based on any geographic, demographic, or court culture character-
istics, but solely on the method of referral.

I had predicted that a model would represent not only a cer-
tain referral process, but would likely represent a particular geo-

30 Court ADR Across the US online database, RSI’S COURT ADR RESOURCE CENTER, http:/
/courtadr.org/court-adr-across-the-us/.
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graphic region or population size.  However, I found that the same
referral method may be applicable, and successful, in a variety of
settings.  For instance, after I formed the models, I analyzed the
small claims mediation referral characteristics in the nineteen most
populous metropolitan areas in the United States.  Instead of find-
ing that they followed one or two models, I found the cities’ meth-
ods were spread almost equally over six models.

Rather than render the results of the study unhelpful for those
seeking to design effective court small claims referral systems, this
finding shifted the focus of the study away from answering the
question, “what referral model works best in certain geographic or
demographic environments?” to, “what referral model will lead to
best achieving the particular goals of a court?” This indicates that
courts and other stakeholders should articulate clear goals for a
mediation program before designing the process itself.31 Any one
of the models may be effective at achieving a certain goal, but not
all models are effective at achieving all goals.  Thus, my analysis
will examine what characteristics make each model effective, and
for what goals each model may be best suited.

III. SIX MODELS

The following are descriptions of six models through which
small claims cases are referred to mediation.  Each model includes
the locations where the models are in use and what goals the mod-
els are most likely to achieve.  The descriptions also highlight chal-
lenges inherent in each model.

With the final section of each model, the specific environment
in which each model works best is articulated.  No model works
well in every context.  Yet, certain characteristics that have led to
success in some programs can be teased out of these models.
Other courts can adapt these elements to their own context, taking
into account caseload and resources available with which to ad-
dress each case.  These characteristics are certainly not exhaustive,
but they highlight key findings that mediation providers can imple-
ment with their courts.

The models are enumerated from earliest point of referral to
latest point of referral in the life of a case.  They are:

31 A process for gathering stakeholders and defining program goals can be found at RSI,
Elements of a Successful Mediation Program, available at http://courtadr.org/manual/ele-
ments.php (last visited March 29, 2012).



\\jciprod01\productn\C\CAC\14-2\CAC203.txt unknown Seq: 11 11-MAR-13 9:27

2013] MODELS TO IMPROVE ACCESS TO JUSTICE 371

• ADR Required, Parties Choose Process
• Mediation Ordered or Suggested at Filing, Parties Mediate

Outside Court
• Mediation Required, Must Occur at or Before Hearing
• Mediation Ordered or Recommended by Court at Hearing
• Mediation Suggested by Court, Parties Choose and Mediate

Outside Court
• Mediation Suggested by Court, Parties Choose and Mediate

at Hearing

A. Referral Point: ADR Required, Parties Choose Process

In this model, the party filing the case chooses, or both parties
together choose, an ADR process to try before a trial is scheduled.
This is the only model in which mediation is not the only option.
The processes available vary from arbitration to early neutral eval-
uation to mediation.  Sometimes, court personnel will assist the
plaintiff in choosing an appropriate process.  If the process does
not result in an agreement, a trial will be scheduled.

In New York City, litigants filing small claims cases are given
the option of trying mediation or arbitration.  Most (95%) choose
arbitration, which is conducted in front of an attorney-arbitrator
volunteer.32  The Arapahoe County, Colorado, Multi-Door Court-
house33 promotes litigant choice by having a case screener (a re-
tired judge) review the case, provide information about the ADR
offerings, help the party or parties determine a case management
plan, and refer the parties to the appropriate ADR professional.  If
the parties choose mediation, they will be referred to on-site
mediators.  In 1997, the Arapahoe County program mediated 338
cases, with an 81% settlement rate.

Rice County, Minnesota, requires parties to choose either me-
diation or a conciliation that uses an arbitration-mediation process.
Parties can switch processes in the middle, if they agree to do so.
At that point, the mediator would leave and a new conciliator
would conduct the process.  The court clerk and the Rice County
Dispute Resolution Program volunteer educate parties about both

32 NEW YORK STATE UNIFIED COURT SYSTEM DIVISION OF COURT OPERATIONS OFFICE OF

ADR PROGRAMS, COURT-CONNECTED ALTERNATIVE DISPUTE RESOLUTION IN NEW YORK

STATE (2003), http://www.courts.state.ny.us/ip/adr/Publications/Reports/CAP_Report.pdf.
33 KENNETH K STUART & CYNTHIA A. SAVAGE, The Multi-Door Courthouse: How It’s

Working, available at http://www.courts.state.co.us/Administration/Section.cfm/Section/odrres.
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options prior to party selection.34  The mediator then spends one to
two hours on each case.35  In 2010, the center that provides media-
tion and conciliation services had 92 cases.  Of those, 77 (or 84%)
were resolved.36

Challenges: For a court to offer a selection of ADR processes,
the court often has to pay extra staff to conduct education or to
help with the selection process.  This may be cost prohibitive.  So,
some courts restrict this model based on case characteristics, such
as whether the parties are self-represented or in forma pauperis
(Delaware Superior Court Alternative Dispute Resolution pro-
gram)37 or whether parties agree on a plan after conferring (Min-
nesota District Court).38  Though these restrictions focus court
alternatives on the parties most vulnerable to being negatively im-
pacted by a trial, the ADR selection process may be equally as
difficult for parties without attorneys to explain their options.  Par-
ties must be educated well about every option before making a
truly informed choice.  Even with the best court staff education
about ADR, the parties may not choose a process appropriate for
their case because they do not have someone with them who can
give them legal advice.

Most parties in a small claims action expect to see a judge.
When a court requires parties to choose an ADR option before
trial, parties may feel like their expectations for the justice system,
i.e., their day in court, have not been met.  As New York City dem-
onstrates, parties often choose the process that most resembles
court (arbitration).

Important Factors: Informing the parties about the benefits
and process in each ADR option is crucial to rendering the pro-
gram successful.  Thus, choosing the right method of education
should be a careful consideration for courts.  The process for
choosing an option, referring to a particular provider, participating
in the ADR process, then referring back for a trial must be clear.

34 E-mail from Eduardo Wolle, Director, Rice County Dispute Resolution Center (July 9,
2011) (on file with author).

35 Samantha Bushey, Program Loses Funding, Keeps Going, FAIRBAULT DAILY NEWS, Jan.
17, 2012, http://faribault.com/content/program-loses-funding-keeps-going.

36 Rice County Dispute Resolution Program Participant Evaluations: Conciliation, Concilia-
tion Expediting, Housing and Community (Jan. 1, 2010 – Dec. 31, 2010) (on file with author).

37 Superior Courts Alternative Dispute Resolution, DEL. STATE COURTS, http://courts.dela-
ware.gov/Superior/ADR/index.stm.

38 What is Mediation?, MINN. FOURTH DISTRICT COURT, http://www.mncourts.gov/district/4/
?page=2085.
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Also, it is important for the court to ensure the court or com-
munity organizations that will be offering the options have enough
capacity and quality to handle the options.  Because an ADR pro-
cess is mandatory, and thus triggers due process requirements, each
ADR process should meet the same basic standards required of
any court-mandated procedure (e.g., provide translators, timely no-
tice, etc).

Goals for Which Model is Most Effective: Courts that want to
encourage the most cases to go through the most appropriate dis-
pute resolution process, and have the ADR staff or contractor ca-
pacity to manage the case load, do well to choose this model.
Requiring parties choose ADR gets parties thinking outside the
litigation box, while allowing them to choose what process they
would like to try preserves the voluntariness of the process.

B. Referral Point: Mediation Ordered at Filing, Parties Mediate
Outside Court

In Philadelphia, Albuquerque, Los Angeles, Baltimore and
San Diego, a court staff person refers the case to mediation at or
soon after the time of filing.  Some court personnel, including court
clerks, serve as mediation coordinators.  Philadelphia has “small
claims legal interviewers” that give referrals.39  In most cases, these
court staff will refer a potential case to a community mediation
center if the litigant has not yet filed with the court.  Philadelphia
has a 75% settlement rate.40

In Georgia’s Cobb County Superior Court41 and in Maryland’s
District Court Alternative Dispute Resolution Program,42 the local
ADR office screens cases for appropriateness to be referred to me-
diation soon after the case is filed.  The office will then contact the
parties and the parties may choose a mediator from the ADR list
or the office will select one for them.  The mediation happens

39 Small Claims Mediation Video, MUN. COURT CIVIL DIVISION, http://www.courts.phila.gov/
media/mc/mccivil.html?keepThis=true&TB_iframe=true&height=280&width=300.

40 Dispute Resolution Program, MUN. COURT CIVIL DIVISION http://www.courts.phila.gov/
municipal/civil/units/drp.asp?keepThis=true&TB_iframe=true&height=350&width=520.

41 ADR-Mediation, COBB CNTY. SUPERIOR COURT ADMINISTRATION, http://sca.cobbcounty
ga.gov/adr.htm.

42 Alternative Dispute Resolution Program, DISTRICT COURT OF MD., http://www.courts.
state.md.us/district/adr/home.html.



\\jciprod01\productn\C\CAC\14-2\CAC203.txt unknown Seq: 14 11-MAR-13 9:27

374 CARDOZO J. OF CONFLICT RESOLUTION [Vol. 14:361

before the trial date.  Cobb County’s program mediates about 125
cases per month, with a 63% settlement rate.43

In Kentucky, Jefferson and Boone Counties have a Court
Connected Pre-Trial Services Mediation Structure.44  When filing a
complaint, plaintiffs will speak with the small claims clerk, who de-
scribes the mediation process and recommends potential plaintiffs
try it before filing.  If a plaintiff chooses to do so, a local pretrial
release agency mediator schedules the mediation.

In Boston’s Municipal Court, court clerks show plaintiffs who
are filing a small claim where on the Statement of Small Claim and
Notice of Trial the plaintiff can indicate a willingness to participate
in mediation.  If the defendant also indicates willingness, the court
will schedule a mediation with one of the clerk-magistrates, who
are all trained in mediation.45  The clerks, and volunteer mediators
when available, also offer their services at the court hearing, in case
the parties wish to elect mediation then.46

Challenges:  The primary challenge in this model is to identify
how best to convince parties at the point they are ready to file a
case to consider alternatives to litigation.  The benefit here is that
they have not yet filed a case, or have not invested much in the
case even though they recently filed it.

Additionally, the court is basically using its own personnel’s
time to encourage people not to pay court fees.  Especially in a
down economy, this may be seen as a costly price to pay to help
potential litigants resolve cases.

Important Factors: For this model to result in high rates of me-
diation, court personnel must receive accurate education about me-
diation’s benefits and about how to persuade parties to choose it.
Then, the staff person must be able to apply this knowledge by
communicating mediation’s benefits to parties such that the most,
and most appropriate, cases choose early mediation.

If people divert to ADR early in the life of a case, the judge
will see a reduction in the small claims docket.  While some judges
may find this relieving, others have expressed concern about a re-
duction in caseload meaning a reduction in the court’s needs for

43 ADR-Mediation, COBB CNTY. SUPERIOR COURT ADMINISTRATION, http://sca.cobbcounty
ga.gov/adr.htm.

44 Small Claims Mediation, KY.: COURT OF JUSTICE, http://courts.ky.gov/stateprograms/me-
diation/smallclaimsmediation.htm.

45 TRIAL COURT OF THE COMMONWEALTH, SMALL CLAIMS STANDARDS (2001), http://www.
mass.gov/courts/admin/legal/smclstandards2002.pdf.

46 District Court Department, Small Claims Services, MASS. COURT SYSTEM http://www.mass.
gov/courts/courtsandjudges/courts/districtcourt/smallclaims.html.
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that judge’s services.47  Though this is true of any model, the small
claims judge cannot be attached to a caseload such that the judge is
afraid to have it reduced by early settlement.

Goals for Which Model is Most Effective: This model may as-
sist a court with a large small claims docket that would like to re-
duce the number of cases entering the system.  It is most effective
when court personnel who touch the case before the judge does are
knowledgeable about mediation and can simply and effectively
communicate its benefits to potential litigants.

C. Referral Point: Mediation Required Before Hearing

In D.C. Small Claims Court, mediation is required for all cases
in which both parties appear.  In D.C., litigants are informed at
their first court hearing that they will attend mediation immedi-
ately.48  If the parties do not settle in an hour, they return to the
courtroom and wait for their trial.  Sometimes after mediation, the
judge will ask the parties if they would like to consent to judicial
arbitration.  If parties consent, the judge will not enter a judgment
unless parties do not abide by the arbitration terms.49  In 2010, the
small claims mediation program had a 54% settlement rate.50

In Oregon County, Ohio, the court clerk automatically sched-
ules mediation before allowing any party to file a small claims case.
The clerk provides the mediation intake form (which serves as a
screening tool) and brochure to parties, then collects the $10 medi-
ation fee.  The mediation is scheduled within four weeks and takes
place at the courthouse.  If the case does not settle pre-filing, the
court may send the parties to mediation again after the parties
have filed the case.51

47 Concern expressed to the author, on promise of anonymity, by a judge when asked if he
wanted to start a small claims mediation program in his circuit.

48 D.C. COURTS, SMALL CLAIMS HANDBOOK, available at http://www.dccourts.gov/dccourts/
docs/civil/SmallClaimsHandbook.pdf#page=16.

49 Mediation in Small Claims, D.C. COURTS, http://www.dccourts.gov/internet/public/aud_
mediation/mediatesmallcl.jsf.

50 Annual Report, District of Columbia Courts, Statistical Summary 18  (2010), available at
http://www.dccourts.gov/internet/documents/DCC2010AnnualReport-StatisticalSummary.pdf

51 SUPREME COURT OF OHIO, OREGON MUNICIPAL COURT MEDIATION PROGRAM MODEL

(2012), http://www.sconet.state.oh.us/JCS/disputeResolution/resources/medModels/Oregon/
model.pdf.
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On Oahu (where Honolulu is located) in Hawaii, the court
clerk assigns all litigants to a mediator at the trial call.52  The judge
explains the small claims mediation process beforehand.  Volunteer
mediators average about 20 minutes per mediation.  In 2010, the
volunteers conducted 791 District Court mediations, with a 45%
settlement rate.53  In the brochure explaining small claims media-
tion, the Mediation Center of the Pacific urges litigants to try medi-
ation before filing, since they have to attend mediation once they
have filed anyway.54

Ada County, Idaho,55 Small Claims Court Mediation Program;
Lane County, Oregon, Circuit Court; and Clark County, Nevada,
Justice Court56 require all57 cases in which both parties appear for
trial to go to mediation.  The trial is not the first time parties hear
about mediation, however; the programs also send notice of this
when the court receives the defendant’s answer.  The Ada County
program has a 65% settlement rate, with a 90% compliance rate.58

Lane County had 7,754 small claims cases in 2006, with only 54
going to trial, though it cannot be estimated how many were re-
solved in mediation.59

Allegheny County, Maryland,60 and Ashtabula County,
Ohio,61 require all parties to try mediation prior to the trial date.
In Allegheny County, a mediation coordinator arranges for
mediators if the parties have not designated their own or do not
choose to go to a community mediation center.  In Ashtabula
County, the court clerk’s office automatically sends out a notice of

52 HAWAII JUDICIARY, GOING TO SMALL CLAIMS COURT?, available at http://www.courts.
state.hi.us/docs/self_help_docs/small_claims_brochure.pdf.

53 Annual Report: 2010, MEDIATION CENTER OF THE PACIFIC, available at http://www.medi-
atehawaii.org/wp-content/uploads/2010-Annual-Report1.pdf.

54 HAWAII JUDICIARY, supra note 52.
55 See Small Claims Mediation Program, ADA CNTY. COURT, http://www2.state.id.us/fourth

judicial/Small%20Claims%20Mediation/Small%20Claims%20Mediation.htm.
56 Justice Court Mandatory Mediation of Small Claims, CLARK CNTY. COURTS http://www.

clarkcountycourts.us/lvjc/announcementmands%20c%20med%208%2011_Joe.doc
57 Clark County Justice Court automatically exempts credit card collections cases and loan

collections cases from mandatory mediation.
58 District Court Department, Small Claims Services, MASS. COURT SYSTEM http://www.mass.

gov/courts/courtsandjudges/courts/districtcourt/smallclaims.html.
59 Lane County Circuit Court, 2006 Caseload Statistics, available at http://courts.oregon.gov/

Lane/docs/2006courtcaseloadstatistics.pdf.
60 MARYLAND MEDIATION AND CONFLICT RESOLUTION OFFICE, CONSUMER’S GUIDE TO

ALTERNATIVE DISPUTE RESOLUTION (ADR) SERVICES IN MARYLAND (2012), http://www.
courts.state.md.us/macro/pdfs/consumersguide/consumersguidetoadrservices.pdf.

61 ASHTABULA CNTY. JOINT COURT MEDIATION PROJECT, http://www.co.ashtabula.oh.us/
web/framesets/Joint%20Court%20Mediation.html.
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scheduled mediation with the notice of a trial date.  Both programs
require mediation to be completed at least a week before the first
court date.

In Eau Claire, Wisconsin, the court clerk will set apart cases in
which both parties appear.  Those litigants will watch a short video
about mediation, then meet with volunteer mediators.  60% of
cases resolve at the session.  10% resolve after the session.62

Challenges: If someone is ordered to participate in the pro-
cess, they may participate, but may not be invested in the process
itself.  Thus, automatic mediation can jeopardize the core differ-
ence between court and mediation—self-determination63—and, in
some areas, leads to low settlement rates.  Even if parties settle,
they may have felt forced to do so because the process is required.
Also, an automatic mediation program requires many personnel to
coordinate and mediate all cases.  Especially in high caseload ar-
eas, capacity may not be enough for demand.

Important Factors: If the court believes mediation bestows a
benefit even if it does not result in settlement, such as preparing
parties for trial, helping them think through their case, dealing with
emotions before facing a judge, etc.—then automatic mediation
may be a good option.  Education about mediation prior to appear-
ing for the court call may improve settlement, as people are more
likely to know what to expect.

Goals for Which Model is Most Effective: Requiring media-
tion for all small claims cases seems to have the goal of decreasing
the number of cases that proceed to court.  It works in practice
only if the court or community organization has the capacity to
mediate the caseload expeditiously and effectively.  Thus, this
model may work better in areas with smaller caseloads or areas
that have a high volume of available, trained mediators.  For in-
stance, New Hampshire’s Mandatory District Court Small Claims
Mediation64 assigns a mediator and substitute mediator to every
district court, ensuring that someone will be available to stay
through the court call and beyond to mediate every case.  Lehi Jus-
tice Court in Utah partners with Utah Valley University and Brig-
ham Young University students and their professors to ensure

62 VOLUNTEER MEDIATION IN WISCONSIN, WISCONSIN COURT SYSTEM. http://www.wicourts.
gov/services/attorney/docs/volunteermediation.pdf.

63 Roselle Wissler, Mediation and Adjudication in Small Claims Court: The Effects of Process
and Case Characteristics, 29 LAW & SOC’Y REV. 323 (1995), available at http://ssrn.com/
abstract=1725550.

64 N.H. CIR. CT. R. 4.29, available at http://www.courts.state.nh.us/rules/dmcr/dmcr-
4_29.htm.
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there are enough mediators at each call.  The universities incen-
tivize participation by offering class credit for mediating cases.65

D. Referral Point: Mediation Ordered or Recommended by
Court at Hearing

In this model, the judge or other hearing officer is the refer-
ring mechanism.  The judge may refer when the parties are in front
of her for their first hearing.  Alternatively, the judge may use a
court clerk, a commissioner, or other screening personnel to refer
before the parties appear before the judge.66  In some instances,
the judge issues an official order.  In others, the referral is framed
as a recommendation without an official order.  Sometimes the me-
diation occurs immediately following referral, while other pro-
grams schedule mediation for a later date.

In Nashville, San Antonio and Denver, judges refer parties to
mediation from the bench at their first appearance.  In Milwau-
kee,67 a court commissioner who later hears the case refers parties
to mediation.  Whoever is the referrer, parties immediately pro-
ceed with a volunteer mediator to nearby mediation rooms for
brief mediation services.  Milwaukee’s small claims court, where
court commissioners who will hear the case the same day identify
cases appropriate for mediation,68 has a 70% settlement rate.69

San Antonio has a 75% settlement rate.70

In Indiana, the Elkhart County Community Mediation Pro-
gram relies on judicial orders to send cases to mediation prior to a
trial.  The judges evaluate whether cases would benefit from medi-
ation based on the willingness of the parties to resolve the dispute,

65 Jim Dalrymple, Lehi Justice Court to Require Mediation in Small Claims Cases, DAILY

HERALD, Jan. 21, 2012, http://www.heraldextra.com/news/local/crime-and-courts/lehi-justice-
court-to-require-mediation-in-small-claims-cases/article_d61b92d9-8061-512d-af90-5b9018c5ba
fe.html.

66 Alternative Dispute Resolution, CALHOUN CNTY. MICH., http://www.calhouncountymi.gov/
government/circuit_court/alternative_dispute_resolution.

67 Small Claims Court: Answering your Questions, STATE BAR OF WIS., http://www.wisbar.
org/AM/Template.cfm?Section=Consumer_Resources&Template=/CM/ContentDisplay.cfm&
ContentId=92184.

68 Joanne Lipo Zovic, A Jewel in Our Midst, MARQUETTE U. L. FACULTY BLOG (Feb. 12,
2012), http://law.marquette.edu/facultyblog/2012/02/27/a-jewel-in-our-midst/.

69 Amy Rabideau Silvers, Keeping them Out of Court, J. SENTINEL, July 5, 2008, available at
http://www.jsonline.com/news/education/29432364.html.

70 BEXAR DISPUTE RESOLUTION CENTER, http://www.bexar.org/drc/About_Us/about_us.
html.
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the need for discovery and the ability of the parties to participate.
The judge refers them to an attorney-mediator, whom both parties
pay equally.  Of 97 cases mediated in fiscal year 2007-2008, 62%
settled.71

Michigan requires every court that wishes to refer cases to an
ADR process under the state rule to create an ADR plan that in-
cludes how cases will be referred to mediation.72  Calhoun County
has chosen to allow the judges to refer appropriate cases to the
ADR Clerk pre-trial, who then arranges the mediation with a
Community Dispute Resolution Center.73  Of cases the Center me-
diates, 80% reached agreement.74

New York’s Community Dispute Resolution Centers75 pro-
gram and Oklahoma’s Early Settlement Dispute Mediation pro-
gram76 offer mediation services for small claims disputes in every
county.  Judges refer cases, then a case manager meets with parties
to screen them for mediation appropriateness.  Mediation occurs at
an off-site mediation center.  In New York City’s civil court small
claims program, of 148 civil court small claims cases that went to
mediation in 2009, 47% resolved.77  In Oklahoma, 2850 mediations
occurred in one year, with 71% resolving.78

Challenges: If the judges are not well-educated in mediation
and what cases are appropriate for the process, judicial referral
may result in problematic referrals.  First, judges may believe that
the benefits of mediation extend to every case and refer inappro-
priate cases (cases in which the parties have a history of domestic
abuse, cases with substantial rights involved, etc. ).  Second, judges
may not know enough about mediation to know when it would be
beneficial, and thus may refer few cases into the process.  Third,

71 Community Mediation Program, CENTER FOR CMTY. JUSTICE, http://centerforcommunity
justice.org/CMP.html.

72 MICHIGAN STATE COURT ADMINISTRATIVE OFFICE, GUIDELINES FOR COMPLETING LO-

CAL ALTERNATIVE DISPUTE RESOLUTION PLAN (2000), http://courts.michigan.gov/scao/re-
sources/standards/odr/ADRplngls.pdf.

73 CALHOUN COUNTY MICH., supra note 66.
74 COMMUNITY DISPUTE RESOLUTION PROGRAM, STATISTICAL SUPPLEMENT 23 (2010), avail-

able at http://courts.michigan.gov/scao/resources/publications/reports/CDRPStatisticalSupple-
ment2010.pdf.

75 See statements on file with author.
76 EARLY SETTLEMENT MEDIATION PROGRAMS, http://www.fcs.okstate.edu/Mediation/re-

gional_offices/index.html.
77 NEW YORK STATE UNIFIED COURT SYSTEM, COMMUNITY DISPUTE RESOLUTION CENTERS

PROGRAM ANNUAL REPORT (2010), http://www.nycourts.gov/ip/adr/Publications/Annual_Re-
ports/AR09-10.pdf.

78 SUPREME COURT OF OKLAHOMA, ALTERNATIVE DISPUTE RESOLUTION SYSTEM 2009 AN-

NUAL REPORT 6 (2010), http://www.oscn.net/static/adr/annualreports.aspx.
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the judge may refer appropriate cases, but may give misinforma-
tion to the parties about mediation, thus jeopardizing the efficacy
of the process.

Important Factors: Parties are more likely to listen when a
judge recommends something than when a community center does
so.  But it is important for judges to have a clear understanding of
what mediation involves and what cases may or may not be appro-
priate for the process, so the right cases are referred.  It may be
helpful to have a second stage, such as the mediation center or the
volunteer,79 screen cases for appropriateness again after referral.

Goals for Which Model is Most Effective: Mediation programs
with a goal to be well-integrated in the court system may wish to
choose this model, as it relies on an authority figure to determine
which cases are most appropriate for mediation and to provide ed-
ucation to parties about the program.  This referral model can be
very effective at channeling appropriate cases into mediation if the
judge is well-educated about mediation and believes that media-
tion is a helpful case management and settlement tool.  It would
not work well if judges are misinformed about mediation, not sup-
portive of mediation, or not interested in learning more about
mediation.

E. Referral Point: Mediation Suggested by Court, Parties Choose
and Mediate Outside Court

In this model, parties are allowed, and often encouraged, to
choose mediation prior to trial, but unlike the ADR Required, Par-
ties Choose Process model, parties are not required to choose any
ADR method.  Here, education is key to encouraging parties to
choose mediation.  Sometimes the encouragement to mediate
comes in the form of material the plaintiff receives upon filing.
Other encouragement may occur from the bench at the initial court
hearing, once both parties appear in a case.  Often, the parties are
able to choose mediation prior to trial.  Yet, in most instances, they
do not actually choose mediation until they appear before a judge.

79 Resolving Your Case Through Mediation in Civil Courts of the City of New York, N.Y.
CITY CIVIL COURT SMALL CLAIMS PART, http://www.courts.state.ny.us/courts/nyc/civil/pdfs/me-
diation.pdf.
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In Franklin County, Ohio, parties are encouraged to select me-
diation through a court brochure they receive when they file.80  If
interested, they contact the court clerk to schedule a mediation
before their trial date.  The court then sends a notice to both par-
ties with the date of the mediation and further information about
what mediation is.  Mediation occurs every other Thursday eve-
ning.  This has a 33% settlement rate.81

In Tulare County, California, the Better Business Bureau
(BBB) has a contract to provide mediation services in small claims
cases.82  The parties elect to go to mediation at the first court date.
The BBB then contacts the parties to schedule mediation for a
Monday during the day.  At the beginning of the program, the
BBB predicted half of the litigants in the county’s 702 small claims
cases each year would choose mediation.  In the first year, the BBB
conducted 142 mediations, so only 20% of litigants chose media-
tion and completed it.83  No public information is available about
settlement rates.

In New Orleans, Louisiana, both parties must agree to media-
tion, and they must have completed it before they attend the court
hearing.84  Louisiana requires that a request to mediate be accom-
panied by a notice of no opposition from the other party.85  Of
those that chose to mediate in a New Orleans pilot study, 54% set-
tled in mediation or shortly thereafter.86

Challenges: When parties choose to litigate, they usually do
not opt-in to other options before their expectation of seeing a
judge is met.  This model requires parties to take the initiative and
move themselves off the litigation path before they ever see a
judge.  Even if one party elects to mediate, the other party may not
be invested enough in the process to agree to mediate, without fur-
ther encouragement from the court.

80 Brochure, FRANKLIN CNTY. MUN. COURT MEDIATION PROGRAM, available at http://www.
fcmcclerk.com/dept/court/files/FCMC_Small_Claims_Mediation_Brochure.pdf.

81 FRANKLIN COUNTY MUNICIPAL COURT, NINETY-FIFTH ANNUAL REPORT (2010), http://
www.fcmcclerk.com/reports/pdf/FCMC_AR_2010.pdf.

82 Article on file with author.
83 BETTER BUSINESS BUREAU, BBB MEDIATION SERVICES HELPS RELIEVE COURT CALEN-

DARS: NOW YOU CAN TRAIN TO BE PART OF THE SOLUTION (Aug. 2011), available at http://
cencal.bbb.org/article/bbb-mediation-services-helps-relieve-court-calendars-now-you-can-train-
to-be-part-of-the-solution-29184.

84 TIMOTHY AVERILL, NAT’L CTR. STATE CTS., AN ANALYSIS OF THE ORLEANS PARISH

CIVIL DISTRICT COURT PILOT MEDIATION PROGRAM (1994).
85 La. R.S. 9:4103(A) (2002).
86 Averill, supra note 84.
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Also, there are many steps at which a party may deviate from
the mediation path.  For instance, a party may contact the media-
tion center after-hours and, not hearing a live voice, may not try
again.  Or, a party may schedule a mediation and prepare for it, but
back out at the last minute because they let the fear of facing the
person they’re suing get the best of them.  The fewer steps to medi-
ation, the easier the mediation option may seem to parties.

Important Factors: In this model, party education prior to trial
is the key factor for ensuring that parties choose mediation.  Par-
ties need to understand the benefits of mediation as compared to
litigation, since they are already on the litigation path and must
choose to divert.  The source of education, too, is very important.
If the parties just receive a mailing, they are not likely to read it;
though this percentage may be higher because it is a court, direct
mail has only a 3.42% open rate.87  If the parties receive personal
contact and encouragement from the court, they are more likely to
listen.

Goals for Which Model is Most Effective: If the goal of media-
tion is to provide flexibility in scheduling, and potentially to pro-
vide parties with time to prepare for mediation, this model may be
most appropriate.  It is most effective when the mediation organi-
zation, whether court-sponsored or community-based, is dedicated
to follow-up and flexibility with parties.  Parties are more likely to
respond to the option to mediate before trial if someone reaches
out to them directly and repeatedly to inform them about the
option.

F. Referral Point: Mediation Explained, Parties Choose and
Mediate at Hearing

In this model, parties appear on the day of their court hearing
(sometimes the first of two, sometimes the only) and are asked if
they would like to attend mediation before their trial.  Parties that
choose to participate are referred to mediators either sitting in the
courtroom or in a location close enough to the courtroom that par-
ties can go directly there and mediate on the spot.  This model is
the most common process by which volunteer mediators conduct
mediation, in part because it does not require more time than a

87 DIRECT MARKETING ASSOCIATION, DMA RELEASES 2010 RESPONSE RATE TREND RE-

PORT, http://www.the-dma.org/cgi/dispannouncements?article=1451.
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court call and can be managed without much additional
administration.

In Seattle,88 parties are encouraged to choose mediation at
two different points: in the notice to the defendant and in court
mediation when their case is called for trial.  Parties can choose to
arrange a mediation with the King County Dispute Resolution
Center (DRC) before their court date.89  The DRC will even assist
parties in delaying their court date until after mediation is com-
pleted.90  Otherwise, the DRC has mediators available on the day
of trial and the court encourages parties, whether or not they are
contesting the claim, to request mediation then.  If both parties
agree, parties are immediately led to mediation rooms where medi-
ation center volunteers provide brief mediation services.91  Of
5,233 small claims cases filed in Seattle in 2011, 1,680 cases were
settled pre-trial.92

In Fairfax, Virginia,93 and Coos County, Oregon, small claims
courts,94 the judge will refer cases with both parties present in court
to a mediation orientation session at the beginning of the court
call.  In Coos County, the orientation is via video featuring a judge
in plain clothes.  In Fairfax, a mediation coordinator conducts the
orientation.  If, after orientation, parties are willing to mediate, a
volunteer mediator takes the case immediately.  Fairfax has a 65%
settlement rate.95  In Coos County, “most” people choose media-
tion, with a 90% settlement rate.96

In Bloomington, Illinois,97 the parties have an opportunity to
mediate at the first hearing.  If they choose to do so and settle, they

88 Court Mediation, DISPUTE RESOLUTION CENTER OF KING CNTY., http://www.kcdrc.org/
resolve-a-conflict/court-mediation/?PHPSESSID=65cb25866d4245d990b08d787e04a3f0.

89 Small Claims Filing Information, KING CNTY. DISTRICT COURT, http://www.kingcounty.
gov/courts/DistrictCourt/~/media/courts/DistrictCourt/civil%20forms/smallclaimspkt.ashx.

90 Supra note 88.
91 Id.
92 CASELOADS OF THE COURTS OF WASH., SMALL CLAIMS CASES (2011), available at http://

www.courts.wa.gov/caseload/?fa=Caseload.showReport&level=D&freq=A&tab=&fileID=rpt
12#King_County.

93 CIVIL COURT MEDIATION: GENERAL DISTRICT COURT AND SMALL CLAIMS COURT,
NORTHERN VA. MEDIATION SERVICES, http://nvms.us/civil-court-mediation/.

94 Small Claims Hearing Information, COOS AND CURRY CNTY CIRCUIT COURTS, http://
courts.oregon.gov/Coos/smallclaimshearinginfo.page.

95 NORTHERN VIRGINIA MEDIATION SERVICES, ANNUAL REPORTS (2010), available at http://
nvms.us/annual-reports/.

96 Interview with Barbara Miles, Executive Director, Coos Douglas Neighbor to Neighbor
Mediation Services, Apr. 22, 2011 (on file with author).

97 Illinois Court ADR Sourcebook, McLean County Court-Annexed Small Claims Media-
tion Program, http://courtadr.org/sourcebook/programs.php?ID=85&b1=prac&b2=90.
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do not have to appear at a second hearing a few months later and
the defendant does not have to pay an appearance fee.  If they do
not choose to mediate, they are scheduled for a second hearing a
few months later.

Challenges: In most instances, parties do not know what medi-
ation is or why they should choose it.  They expect to have a trial
the first day they appear in court, so even if they are willing to try
mediation, they have had little time to grasp what mediation is or
prepare for mediation before entering the mediation room.  An of-
ficer of the court explaining the program may help.  But, without
that support, this model records lower participation rates than
most other models.  Citing a desire to increase litigant satisfaction
and improve efficiency of court resources, the Chief Judge of the
Las Vegas Justice Court  recently switched from this model to a
mandatory mediation model.98

Important Factors: This model’s effectiveness increases when
judges provide clear, understandable information about mediation
and promote its use in their courtrooms.  An example beyond
small claims court: in the D.C. landlord/tenant court, the judge pro-
vides a thorough explanation of mediation and introduces the
mediators.  Then the judge leaves, allowing parties to either sign up
for immediate mediation or speak with the mediators directly
about scheduling mediation.  This support from the bench prompts
litigants to see mediation as a part of the justice system, rather than
an alternative to it.

Another important factor is whether parties have an incentive
to try mediation before trial.  The Bloomington, Illinois, program
gives parties the choice either to mediate, potentially expediting
the case and saving the defendant an appearance fee, or to forgo a
resolution for a few more months.   This preserves voluntariness of
the process, but also provides a carrot for parties to choose the
alternative.

Goals for Which Model is Most Effective: In this small sample
a lower percentage of cases go to mediation in this model than in
judge-referral or automatic-referral models.  But, in the program
that provided informal education about mediation from a judge,
receive good education and choose mediation have a high rate of
settlement.  So, this model works best when courts have a goal of

98 Mandatory Mediation for Small Claims Cases Required After September 1, 2011, CLARK

CNTY. COURTS, http://www.clarkcountycourts.us/lvjc/announcementmands%2520c%2520med
%25208%252011_Joe.doc; Small Claims, LAS VEGAS TOWNSHIP JUSTICE COURT, http://www.
clarkcountycourts.us/lvjc/small-claims.html#smallclaimsMediation#smallclaimsMediation.
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promoting and providing good support for litigant self-determina-
tion and education from multiple directions, including at filing,
before the hearing, and at the hearing.

IV. IMPLICATIONS

This study did not find one ideal model for referring appropri-
ate cases to mediation.  Rather, it found that the program’s goals
and available resources, rather than the program’s geographic or
caseload context, determines whether a particular referral model is
effective.  Thus, courts that wish to either develop or improve their
small claims mediation programs would do well to spend focused
time and energy on goal articulation.  Because the ability to
achieve the goals is connected to the resources available, various
stakeholders should be involved in the goal-setting process.  This
may include court administrators and other court staff, local
mediators and community mediation centers, legal services attor-
neys, local bar representatives, and civil court judges.

It must be noted that the statistics cited in this study represent
only a few programs—those that use the models articulated and
also report rates of settlement.  Thus, the implications are limited.
Causality for any of the models cannot be proven without further
research around each of these points.

This study does indicate that certain characteristics in a refer-
ral process, no matter what the named goal of the program, do
improve referral to and settlement of small claims cases in media-
tion.  The characteristics highlighted argue for referrals early in the
case, education from an authority figure, mediations that occur in
the context of the court, and mediators who are skilled at working
with unrepresented litigants.

A. Earlier Referral Leads to More Settlement99

There is some evidence from this study that early referral
achieves high settlement rates.  Programs in which parties were re-
quired to choose an ADR process before trial (Model A) or an

99 Mediation programs may not have the goal of settlement, but ignoring rate of settlement
opens a mediation program to criticism and, especially in this period of significant cuts to
judiciary budgets, potential elimination. Thus, settlement rate is considered here as one of the
markers of success, though recognized as only one of many potential goals.
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ADR process was recommended to them upon filing a case (Model
B) had reported settlement rates ranging between 63% and 84%,
with all but one above 70%.  Parties that were referred or chose
mediation at the hearing reported settlement rates ranging signifi-
cantly, from 33% to 90%.  But the mean is 65%, a bit lower than
programs with early referral.

In a 2001 study, the National Center for State Courts did a
small sample study comparing cases with similar characteristics
that were referred to mediation at different points in the case.  The
study found that 72. 9% of cases that participated in early interven-
tion mediation settled, whereas only 39. 5% of cases that were re-
ferred at trial settled.100  Jessica Notini conducted a similar survey
and found that day-of mediation programs averaged 50% settle-
ment, while pre-hearing mediation programs averaged 80% settle-
ment.  In addition to early post-filing mediation increasing the rate
of settlement, early post-filing mediation reduces the percentage of
cases eventually adjudicated.  In the National Center for State
Courts study, the courtroom that employed early intervention me-
diation only adjudicated 14. 3% of filed cases, while the courtroom
that employed at-trial referrals to mediation adjudicated 59% of
filed cases.101

Practically, courts could employ this early intervention princi-
ple as early as pre-filing and as late as a hearing date a few weeks
before the trial date.  The key is that parties are incentivized to
resolve their disputes before trial; trial-date mediation simply de-
lays the inevitable—that the case will be resolved that day—even if
the case outcome itself would be different in mediation than at
trial.

B. Basic Education from an Authority Figure Leads More
Litigants to Try Mediation

Naturally, a mandatory mediation model likely leads more liti-
gants to attend mediation.  But in a setting in which mediation is
optional, litigants are more likely to choose mediation if an author-
ity figure gives them a number of legitimate, easy-to-understand
incentives for doing so.

100 GEORGE C. FAIRBANKS IV & IRIS C. STREET, Nat’l Ctr. State Cts., TIMING IS EVERY-

THING: THE APPROPRIATE TIMING OF CASE REFERRALS TO MEDIATION: A COMPARATIVE

STUDY OF TWO COURTS (2001). 
101 Id.
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The New York mandatory ADR model, in which 95% of liti-
gants choose arbitration over mediation, indicates a preference liti-
gants have for an authority figure deciding their case over a neutral
helping them resolve their own case.  For programs that wish to
encourage selection of mediation, or have parties make best use of
mandatory mediation, litigants need assistance shifting into a medi-
ation mindset.  This transition may be helped when an authority
figure tells parties that the authority figure thinks mediation will
help the parties resolve their dispute.  For instance, in both Fairfax,
Virginia, and Coos County, Oregon, the judge refers parties to a
mediation orientation session.  In Virginia, this session is con-
ducted live by a mediation coordinator.  In Oregon, it is conducted
by the judge via video.  In Oregon, almost all parties go to media-
tion and about 90% of parties settle in mediation, whereas in Vir-
ginia only about half go and 65% settle.

The type of information an authority figure gives also influ-
ences the decision.  If a judge simply says, “I think you should go to
mediation,” or, “Want to try mediation?” the parties are less likely
to have buy-in for the process—they still do not know what media-
tion is! But, if an authority figure literally or figuratively steps
down off the bench, talks with litigants in a casual way, uses plain
language to explain the incentives that mediation has over trial,
and asks if litigants have any questions, the parties are more likely
to understand mediation and see it as a process recommended by
the authority figure.  This could help explain the overwhelming
success of the Coos County program, in which the judge, via video,
explains the mediation process in plain clothes.

C. Mediators Well-Trained to Work with Self-Represented
Litigants Lead to Greater Judicial and Litigant

Confidence in Mediation

While the research in this study does not provide the type of
statistics needed to verify this claim, the interviews conducted for
this study reflected this premise.  The more the judicial officials
trusted the mediators to manage cases with self-represented liti-
gants, the more likely the judicial officials were to refer cases to
mediation.  This is reflected in Calhoun County, Michigan’s, pro-
gram, in which clerks who are responsible for accepting cases to be
filed are responsible for selecting cases for mediation.  Sometimes,
the mentality of the court staff was to “get rid” of self-represented
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litigant cases so the court didn’t have to deal with them.  But often,
court staff knew that a judicial decision could not provide satisfac-
tory resolution to the parties and that the court itself could not
provide legal advice that may assist a party better engage in the
trial process.  So, having a process staffed by highly skilled
mediators could increase judicial confidence in mediation as a
whole.

The value of this trust may also lead courts to hire or train
court staff mediators.  The Boston Municipal Court model, in
which clerk-magistrates also serve as mediators, may increase court
referrals to mediation and pave the way for mediators to be seen as
an essential part of court staffing.

V. RECOMMENDATIONS FOR FURTHER RESEARCH

While this study specifically examined the point at which each
small claims case is referred to mediation, it highlighted some
needs for additional research.  Specifically, the study indicates that
more research is needed to determine what pre-referral education
is most likely to result in parties choosing mediation and parties
resolving their case in mediation.  If a specific referral and educa-
tion system is meeting goals most effectively, courts may benefit
from model small claims mediation rules or a standard kit for start-
ing such a program, so courts do not have to develop a system ad
hoc.  The limited availability of statistics publically available to in-
form this study speaks to the need for courts to better monitor
their own programs and share that information, so robust statistics
are easily accessible to the court and the general public.  Without
feedback in the form of comments and statistics, courts will not be
able to evaluate their programs effectively and improve services for
litigants.  Neither will the field of ADR be able to develop best
practices.  Instead, each program will proceed without context or
information about how to make services more efficient and effec-
tive for litigants.  Improvements are especially important as court
resources grow scarcer and the number of low-income and self-rep-
resented litigants increases dramatically.

A. Location of Mediation

In one model in which parties chose mediation (Model F), the
parties mediate immediately.  In two others in which parties choose
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mediation (Models B & E), the parties are scheduled to mediate
later, usually off-site, after choosing mediation.

People come to court expecting to have their cases decided,
whether or not that particular court call is suited for that purpose
and whether or not parties are actually prepared with evidence and
witnesses for trial.  So, when parties come to court and are offered
a way to conclude the case at that time, the mediation process ben-
efits from the parties’ mindset of “resolution today. ” If parties are
offered a process but then told they have to schedule yet another
meeting, they may be less likely to be primed for resolution at me-
diation a week or month later.

At first blush, it may seem preferable for the community medi-
ation centers that often mediate such disputes to schedule media-
tions at times more convenient for them and perhaps more
convenient for parties (evenings, weekends, etc.).  However, the
psychology of switching times and locations from an immediate,
resolution-oriented context to a later, office environment media-
tion may actually decrease the likelihood of settlement.  Commu-
nity mediation centers can work with courts to see if some night or
weekend court times might serve both the need for flexible timing
and the need for a court-like setting.  Further research in this area,
especially in the psychology of changing locations or delaying me-
diation to another time, is needed.

B. Mandatory Mediation and Party Selection

This study did not have enough data points to determine that
mandatory mediation produces better or worse settlement rates
than optional mediation.  Nevertheless, the study hints at a success-
ful aspect of mandatory mediation programs.

Separating the programs that require parties to go to media-
tion into two categories—programs in which the court chooses
which process parties use versus programs that allow parties to
choose which process to use—shows a much more distinctive real-
ity.  When parties are mandated to go to ADR, but are allowed to
choose their process, they settled between 70% and 84% of the
time.  When the court mandates both their attendance and the pro-
cess they’ll use, parties settled at a rate of between 45% and 65%.

This suggests that if courts have goals of both increasing settle-
ment outside of trial and ensuring parties are empowered in the
process, courts should mandate that all parties participate in an
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ADR process, but allow parties to choose which process they use.
But, much more extensive research needs to be conducted before
concluding that parties choosing an ADR process is always better
for settlement than the court choosing.

C. Content of Education about Mediation

To develop materials that maximize the likelihood the right
cases will be referred to mediation, a further review of the actual
materials used at or before the point of referral are needed.  In
addition, research should determine which method of education—
in person, in writing, or through video—results in more referrals.
Judges, court clerks, mediation centers, and in-court volunteers
may be providing information that does not make sense to litigants,
does not reach the litigants, or does not accurately explain the pro-
cess and values of mediation.  On the other hand, they may be pro-
viding excellent materials, but those materials are not known to
other programs that could make use of them.  Michigan provides a
good example of how to require programs to articulate their educa-
tion and distribution plan.102  Further research is needed to deter-
mine how parties interpret educational materials and what kind of
information would increase the likelihood they would choose me-
diation.  This could include using focus groups to provide feedback
on model educational materials.

D. Model Rules and Referral

Some state ADR offices or legislatures have proposed model
rules for small claims mediation programs.  It may assist courts
considering statewide programs to examine how these models de-
veloped and whether areas have adopted such models in total,
adapted the models to meet local needs, or chosen not to adopt the
model.

For instance, the Kansas Supreme Court Dispute Resolution
Advisory Council developed Model Local Court Dispute Resolu-
tion Procedures.  The Procedures recommended mandating media-
tion for all small claims disputes, sending notice five days before

102 MICHIGAN STATE COURT ADMINISTRATIVE OFFICE, GUIDELINES FOR COMPLETING LO-

CAL ALTERNATIVE DISPUTE RESOLUTION PLAN II(3) (2000), http://courts.michigan.gov/scao/re-
sources/standards/odr/ADRplngls.pdf.
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the court hearing, and using mediators who have a more evaluative
approach.103  Kentucky offers Model Mediation Rules.  They allow
parties to choose mediation or the judge to order it.104  Michigan
published guidelines for trial courts to create a local ADR plan
that include the minimum content for a rule regulating the
process.105

E. Rate of Litigants Accessing Mediation

Court mediation program statistics are difficult to find.  It is
unclear whether courts simply do not keep track of how many
cases go to mediation or whether courts do not report such num-
bers alongside traditional caseload data.  When statistics were
available, they were often only the number of cases mediated and
the percent that settled.  If publicly available, these statistics are
often not from the most recently completed court year.  While set-
tlement rates are certainly one important statistic, settlement is not
the only measure of success.

To better understand why litigants attend mediation (other
than that they are forced to in the automatic referral model),
courts and other stakeholders need information about how many
cases out of all potential cases went to mediation.  They also need
information about what cases the referring agent (judge, party,
clerk) thinks are appropriate for mediation.  If courts are con-
cerned with getting the right case into the right process, they will
monitor what criteria are used to select a process.  This may re-
quire outside assistance to set up monitoring and evaluation sys-
tems that meet court needs.106

103 DISPUTE RESOLUTION ADVISORY COUNCIL & OFFICE OF JUDICIAL ADMINISTRATION DIS-

PUTE RESOLUTION COORDINATOR, DISPUTE RESOLUTION IN KANSAS (2002), http://www.
kscourts.org/pdf/adr/disresmanual.pdf.

104 Model Mediation Rules, KY. COURT OF JUSTICE, http://courts.ky.gov/stateprograms/medi-
ation/modelmediationrules.htm.

105 Supra note 72.
106 RSI, Monitoring and Evaluation of ADR Programs, http://courtadr.org/manual/monitor.

php.
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F. Access to Mediation for Low-Income Litigants

While some work has been done on how courts can improve
access to mediation for low-income litigants,107 the increasing rate
of self-represented litigants and in forma pauperis petitions in
courts requires that courts reexamine and redouble efforts to en-
sure these litigants can access an alternative to litigation.  The point
of referral is a good place to analyze whether all litigants are as-
sured access to mediation.  Courts should review materials to en-
sure they are in plain language, multiple languages (where needed)
and clearly outline the definition of mediation and the process for
requesting it.  Courts should also ensure than any encouragement
to mediate includes an assurance that mediation provides self-de-
termination, a neutral forum for communication between parties,
and confidentiality.

VI. CONCLUSION

No court is like another, so courts seeking to add a mediation
process should not simply graft on a program that has worked in
another location.  Especially when considering how to channel the
most and best cases into mediation, a court should consider its
goal(s) for the program.  A referral system should further the pro-
gram’s goals.

Even with the most clearly-defined goals, though, a court me-
diation referral system that refers more cases to mediation than it
has mediator capacity will not achieve its goals.  Therefore, a court
must examine its ability to handle different models of mediation,
especially for mandatory models like A and C.  In some instances,
the court will seek to expand its capacity by training more volun-
teer mediators, hiring staff mediators, or providing more funding
for mediation centers that provide volunteers.  In other instances,
the court may train court personnel—e.g., filing clerks at the case
filing desk, clerks in the courtroom, or special judicial-branch com-
missioners—to serve as mediators, educators or referrers.

A court must also review the type of education about media-
tion it provides litigants.  Whether a court chooses to educate via
judicial instruction, written material, or contact with outside orga-
nizations, the program must ensure that litigants are clearly and

107 Supra note 8.
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simply informed about their options and the benefits of each op-
tion.  The court should consider what weight each form of educa-
tion has in encouraging full participation in the mediation process.

Mediation serves courts and litigants alike.  In the interest of
providing greater access to justice for all, the court’s time is well
spent examining how to maximize the effectiveness of such service.
The intention of this study is that this examination of small claims
courts’ mediation referral systems will further the court’s ability to
appropriately resolve disputes, whether in the courtroom or
around a mediation table.
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