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that cases ordered to mediation by the judge were no less 
likely to settle in mediation than those in which the par-
ties requested it.2 A study of fi ve pilot programs in Cali-
fornia noted that mandatory programs had lower settle-
ment rates than voluntary ones, but that those differences 
faded when the procedure for mandatory referral was by 
order of the judge rather than automatic for all cases.3

The similar settlement rates between mandated and 
voluntary mediation may be due to parties being moti-
vated to settle because they believe the judge wants them 
to. It is also possible that the ordered parties are already 
motivated to settle. It also may be that the order to medi-
ate reduced or eliminated the lawyers’ fears of looking 
weak if they suggested mediation. Or it may be some 
combination of these. 

In addition, mandating mediation does not appear to 
have an effect on the parties’ perception of the mediation. 
In Ohio, parties who were randomly assigned to media-
tion or ordered in by the judge were as likely to view the 
process as fair as those who requested mediation on their 
own.4 This supports the fi ndings of two previous studies, 
which found that whether the parties requested media-
tion or not did not have an effect on the parties’ percep-
tions of the mediation as fair.5 

“Three empirical studies have all found 
that mediating early is more likely to 
result in settlement than waiting to 
mediate later in the litigation process. 
Conversely, no study has found 
settlement to be more likely if mediation 
occurs late in the case.”

The lesson from these studies appears to be that 
judges should not be shy about ordering cases to media-
tion if they think it appropriate. Ordering mediation 
can provide attorneys who are open to mediation, but 
cautious about tipping their hand, the “cover” they need 
to get the case to mediation and, hopefully, fi nd resolu-
tion. An additional lesson from the study is that lawyers 
should remain open to giving mediation a real try when 
the judge orders their cases to mediation by preparing 
thoroughly and being a willing and active participants in 
the process. 

“Mediation would be a waste of time. This case will 
never settle.” “It’s too soon to mediate. We need more 
information.” These, or similar statements, are common 
in courtrooms around the country. On the surface, it may 
seem that the lawyers making those claims would know 
best. Sometimes they do. But, it is also clear from re-
search that lawyers may do well to become more fl exible 
in determining whether and when to mediate. Perhaps 
most of all, lawyers should become proactive in deciding 
early what is best for each particular case.

“[C]ases ordered to mediation may be 
as likely to settle as those in which the 
parties request mediation.”

Studies of court-connected mediation programs 
have found that those cases ordered to mediation may 
be as likely to settle as those in which the parties request 
mediation, indicating that even when lawyers and their 
clients are disinclined to mediate, mediation can result 
in settlement as often as when they agree that mediation 
would be helpful. Other studies that looked at the effect 
of timing of mediation have found that early media-
tion is more likely to result in settlement, and may well 
reduce litigation costs. The additional benefi ts of mediat-
ing early, according to those who regularly implement 
early dispute resolution, are reduced exposure, greater 
control over the dispute and better relationships with 
their counterpart. 

The Effect of Mandating Mediation
Most experienced mediators have stories of success-

ful mediations in which the attorneys told them at the 
outset that there was no way the case was going to settle, 
that mediation would be a waste of time. These sto-
ries, and related research, indicate that lawyers are not 
always correct in their assessments of the amenability of 
a case to mediation. While it might make sense that par-
ties are less motivated to settle if they are being ordered 
to mediate, research has not borne this out. A review of 
studies comparing the probability of settlement found 
that, at least in programs in which some cases were 
ordered into mediation, there was no difference in settle-
ment rates between those cases ordered to mediation 
and those programs in which mediation was requested.1 
A study of civil case programs in Ohio likewise found 
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Planned Early Dispute Resolution
The positive impacts of early mediation can be en-

hanced through planned early dispute resolution (PEDR). 
Generally used by in-house counsel, but worth consider-
ing more broadly, PEDR treats disputes systematically 
at the early stages, rather than depending on an ad hoc 
approach. While PEDR as used in-house is not confi ned 
to mediation, it commonly relies on it as an essential 
component. The corporations that have developed PEDR 
programs report savings in litigation costs and manage-
ment time, as well as greater control over the dispute 
and its outcome, and better relationships with the other 
disputant.12

Whether part of a planned program or decided upon 
ad hoc, early mediation requires early case assessment. In 
interviews with researchers John Lande and Peter W. Ben-
ner, in-house counsel for corporations that instituted early 
dispute resolution programs said early case assessment 
was essential to the success of their programs.13 It leads 
to better understanding of parties’ needs and options, 
which, in turn, increases the probability of early settle-
ment. Early case assessment is also used for individual 
cases even when PEDR is not in place. This allows counsel 
to approach confl ict proactively, rather than reactively, 
and ensures that disputes are handled according to the 
company’s business goals.14

Mediating early has benefi ts that lawyers should 
consider at the outset of each case, whether as part of an 
overall PEDR program or as part of an individualized 
case assessment. A proactive approach to mediation may 
not only enhance the possibility of settlement and save in 
litigation costs, but can also increase the lawyer’s control 
over the case.

Conclusion
Lawyers who consistently object to orders to medi-

ate and wait to mediate until discovery is substantially 
completed may be doing a disservice to their clients. 
Settlement in the end appears to be dependent upon the 
individual parties and their counsel, and not on whether 
parties are required to mediate. Parties also do not appear 
to view mediation differently if they have been ordered to 
participate. Whether mandated or not, they believed the 
process was fair. Thus, by participating fully in media-
tion, lawyers provide their clients with a fair process that 
may well lead to earlier settlement and lower costs. This 
is particularly true when mediation is conducted early 
in the case. Settlement is more likely, litigation costs may 
be saved and litigators maintain more control over the 
dispute when mediation happens early. Adopting a sys-
t ematic approach to early dispute resolution can enhance 
these effects. Though there are reasons not to mediate a 
case early, waiting to mediate should not be the default 
option. 

Timing of Mediation
Although mediation is commonly used to resolve 

civil disputes, the tendency is to use it during the later 
stages of litigation. Fear of being seen as weak, concern 
about negotiating without having conducted consider-
able discovery and, perhaps, just general inertia keep 
counsel from adopting early mediation. Despite this 
reluctance to mediate early, research shows that doing so 
enhances the desired benefi ts of mediation. 

Three empirical studies have all found that medi-
ating early is more likely to result in settlement than 
waiting to mediate later in the litigation process. Con-
versely, no study has found settlement to be more likely 
if mediation occurs late in the case. A study of civil cases 
in Ohio found that cases that were mediated within six 
months of fi ling were more likely to settle, and that those 
cases that were mediated more than a year after fi ling 
were less likely to settle than those mediated between six 
months and a year after fi ling.6 Another study of an early 
mediation pilot program in California found that those 
cases that went through the pilot program were 30% 
more likely to settle than those cases that participated in 
mediation later in the litigation process.7 

The third study, which looked at cases in Slovenia, 
found that cases mediated before the fi rst court hearing 
were 170% more likely to settle before that hearing than 
similarly-situated cases that did not mediate, while those 
that were mediated more than 500 days after fi ling were 
only 70% more likely to settle. The trend toward lesser 
likelihood of settlement through mediation continued 
as the case progressed. Those cases that waited to medi-
ate 800 days or more from fi ling were less likely to settle 
than those that did not mediate.8 These results indicate 
that mediation may have its greatest impact on settle-
ment prior to going to court. Mediation may also save 
on litigation costs. In the California study, lawyers who 
mediated early estimated greater savings than those who 
mediated at the usual time in the case.9

The effect of general timing of mediation on the 
probability of settlement is most likely related to the 
progress of the case. That is, it is not the elapse of time 
that correlates with whether the case settles or not, but 
what occurs in that time period. For example, when at-
torneys do not have critical information, settlement is less 
likely, so mediation before any discovery has been done 
could well be premature and unsuccessful. Additionally, 
studies suggest that when dispositive motions are pend-
ing, attorneys are less likely to settle. In a study of 152 
civil cases fi led in Georgia, 81% settled if the mediation 
occurred after the motion was decided, while only 19% 
settled when the motion was still pending.10 Data from a 
second study, of civil cases under $25,000, also suggests 
that it makes sense to wait for a pending motion to be 
decided.11 On the other hand, it is clear that waiting to 
mediate until all discovery is completed is not helpful to 
settlement and likely adds to the overall litigation costs. 
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