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tended to guide individual mediators 
in their practice; to provide a model for 
entities, such as courts, professional 
organizations, and providers of media-
tion services that establish standards 
of conduct for mediators; and to in-

form potential and actual participants 
in mediation about what they should 
expect in mediation. 

Development	of	the	Model	
Standards	of	Conduct	for	Mediators

The original Model Standards 
of Conduct for Mediators (avail-
able at www.abanet.org/dispute/
modelstandardardsofconduct.doc) 
were developed between 1992 and 
1994.  They have been adopted by a 
variety of state mediation programs, 
and multiple educational texts, includ-
ing law school casebooks, reference 
the original Standards in their discus-
sion of ethical norms for mediators. 
The original Standards were approved 
by the Dispute Resolution and Litiga-
tion Sections of the ABA, but they 
were not submitted for ABA House of 
Delegates approval.

By 2002 the original drafting 
organizations believed it important 
to update the original Standards in a 
way that addressed the changing state 
of mediation practice and mediators. 
They convened a Joint Committee of 
two representatives from each organi-
zation to initiate this review. The Joint 
Committee members included Eric 
P. Tuchmann and John H. Wilkinson 
from the American Arbitration Asso-
ciation, Sharon B. Press and Terrence 
T. Wheeler from the Association for 
Conflict Resolution, and R. Wayne 
Thorpe and Susan M. Yates from the 
American Bar Association Section of 
Dispute Resolution; the last two mem-

The 2005 revised Model Stan-
dards of Conduct for Media-
tors were adopted by the ABA 

House of Delegates on August 9, 2005, 
and soon afterward by the American 
Arbitration Association (AAA) and the 

Association for Conflict Resolution 
(ACR). The 2005 Model Standards 
are the product of a three-year revi-
sion effort by the same three entities 
that conceived the original standards 
in 1994: the ABA Dispute Resolution 
Section, AAA, and ACR’s predecessor, 
the Society for Professionals in Dis-
pute Resolution.  

This article will describe the 
history and other background of the 
Standards, the redrafting effort, some 
of the changes to the Standards, and 
certain aspects of the Standards as re-
vised. First, a word about the purpose 
of the Standards: The Standards form 
a foundational set of ethical guidelines 
for mediator practice. They are in-

bers are co-authors of this article. The 
Committee invited Dr. Joseph B. Stul-
berg of Ohio State University Moritz 
College of Law to act as reporter.

The Joint Committee found 
much to respect and retain in the 
original Standards, including the ba-
sic architecture of the nine standards. 
One of the most important features of 
the new Standards is the restatement 
of the same core concepts of mediator 
ethics that appeared in the 1994 Stan-
dards, which we believe reflects a con-
tinued recognition of these concepts 
as commonly accepted building blocks 
of mediation ethics.  These concepts 
include self-determination, impartiali-
ty, conflicts of interest, confidentiality, 
competence and quality of process.  

When we are asked about the 
“most controversial” change or sim-
ply the “biggest” change, there is no 
simple answer. The 2005 Standards 
accomplish the following types of 
changes:

updating the Standards to reflect 
the current state of mediation 
practice;
 
distinguishing the level of guid-
ance provided to the mediator by 
the targeted use of the newly de-
fined terms “shall” and “should;” 

refining the Standards so they 
guide only the mediator’s con-
duct rather than the conduct of 
any other mediation participants 
or outside entities such as courts; 
and

providing guidance for mediator 
conduct in situations when the op-
eration of two or more Standards 
might conflict with one another. 

The	drafting	process
The Joint Committee met for the 

first time in September 2002. For the 
next three years the Joint Committee 
worked in a variety of ways: 
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R.	Wayne	Thorpe	is	a	mediator	and	
arbitrator	with	JAMS	in	Atlanta	and	a	mem-
ber	of	the	Council	of	the	ABA	Section	of	
Dispute	Resolution.	He	can	be	reached	at	
wthorpe@jamsatlanta.com.

Susan	M.	Yates	is	Executive	Director	of	
the	Center	for	Analysis	of	Alternative	Dispute	
Resolution	Systems	in	Chicago,	a	nonprofit	
organization	that	assists	courts	in	making	more	
effective	use	of	ADR.	She	can	be	reached	at	
yates@caadrs.org.

They	served	as	representatives	of	the	ABA	
Section	of	Dispute	Resolution	to	the	Joint	Com-
mittee	responsible	for	drafting	the	2005	Model	
Standards	of	Conduct	for	Mediators.

An	Overview	of	the	Revised	Model	Standards	
of	Conduct	for	Mediators	

The	standards	are	intended	to	assist	individual	
mediators,	participants	in	mediation	and	entities	such	
as	courts,	professional	organizations	and	providers	
of	mediation	services.
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six in-person multi-day drafting meet-
ings, numerous telephonic committee 
meetings, and countless email com-
munications; 

extensive input from dozens 
of individuals outside the Joint 
Committee;
 
public sessions at four national 
conferences in Florida, Texas, 
California and New York and at 
other local and regional confer-
ences and meetings; 

publication of drafts and elicita-
tion of comments through an 
interactive web site created spe-
cially for feedback on the drafts of 
the revised Standards; 

updates in publications of the 
ABA Section on Dispute Resolu-
tion;

correspondence with dozens of 
constituency organizations to so-
licit input; and

issuance of four drafts to the pub-
lic. 

Within the ABA, the Section of 
Litigation jointly sponsored the 2005 
Model Standards with the Section of 
Dispute Resolution before the House 
of Delegates, and members of the 
Section of Litigation provided valu-
able feedback and commentary to the 
Joint Committee’s drafts.  Much of 
this feedback was provided through 
the Section’s Task Force on Ethical 
Standards for Mediators, appointed by 
Section Past Chair Dennis Drasco, and 
chaired by Charna Sherman and Larry 
Watson. 

The Standards were then co-spon-
sored in the House of Delegates by 
the Administrative Law and Regula-
tory Practice Section; Criminal Justice 
Section; Family Law Section; Section 
of Public Utility, Communications and 
Transportation; Section of State and 
Local Government Law; Tort Trial 
and Insurance Practice Section; and 
Young Lawyers Division. In addition, 
the Sections of Labor and Employ-

ment and Business Law endorsed the 
Standards.  The House of Delegates 
adopted the Standards unanimously.

Summary	of	the	Model	Standards	of	
Conduct	for	Mediators

The 2005 Model Standards of 
Conduct for Mediators are comprised 
of nine standards, preceded by a Pre-

amble and a Note on Construction. 
The Reporter’s Notes explain in de-
tail much of the Joint Committee’s 
analysis in preparing the Standards. 
The Reporter’s Notes can be found 
at http://moritzlaw.osu.edu/dr/msoc/
index.html. 

The following is an effort briefly 
to summarize the Standards and to in-
dicate some of the significant changes 
from the original Standards. The ef-
fort to summarize in a small amount of 
space and relatively fewer words than 
used in the Standards necessarily can-
not be totally faithful to both the letter 
and the spirit of the Standards.  Ac-
cordingly, readers are urged to consult 
the Standards in their entirety.

Preamble
The Preamble puts the standards 

in context, talks about why they were 
written, and defines mediation and its 
possible purposes. One could argue 
that the definition of mediation is 
broadened somewhat in that it shifts 
the focus away from reaching agree-
ment to decision-making, adds mutu-
ally satisfactory agreements “when 
desired,” and also adds the concept 
of “assessing possible solutions.” 
Readers who look for validation of any 
particular mediation style in the Stan-
dards are likely to be disappointed. 
According to the Reporter’s Notes (at 
p. 7): “The revised definition of me-
diation is not designed to exclude any 
mediation style or approach consistent 
with Standard I’s commitment to sup-
port and respect the parties’ decision-
making roles in the process.” 

Note	on	construction
The Note on Construction is a 

new addition in the 2005 Standards. It 
advises the reader to use the Standards 
in their entirety and not to attach sig-
nificance to their order. It goes on to 
define “shall” and “should” as used 
in the Standards, and “mediator” to 
include co-mediation models. It notes 

that the beginning and ending of me-
diation are not defined. 

The newly clarified definitions 
of “shall” and “should” are among 
the more significant aspects of the 
Note, and of the new Standards. Any-
one who is going to make use of the 
new Standards should note that they 
state: “the use of the term ‘should’ 
indicates that the practice described 
in the standard is highly desirable, 
but not required, and is to be departed 
from only for very strong reasons and 
requires careful use of judgment and 
discretion.”   

The Note then addresses the 
balance of these Standards with other 
possible authorities—such as law, 
court rules, regulations, other profes-
sional rules, and other agreements of 
the parties—which may conflict with, 
or take precedence over, the Stan-
dards. It advises mediators to comply 
with the spirit of the Standards when-
ever possible, and to comply with 
any standards that are not in conflict 
with the other authorities. This latter 
concept supports mediators in their 
efforts to abide by the Standards, and 
also appropriately respects the power 
of authorities outside the mediation 
and the dual responsibilities that some 
mediators bear. 

The Note ends with a warning 
that while these Standards alone do 
not have any power until they are 
adopted by an entity with authority, 
they could be interpreted by a court to 
be the standard of care for mediators.  
Our Committee certainly would not 
presume to tell courts or litigants that 

The	newly	clarified	definitions	of	‘shall’	and	‘should’	
are	among	the	more	significant	aspects	of	
the	new	standards.
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from court personnel, program admin-
istrators, provider organizations, the 
media or others.”

Standard	II:	Impartiality
The second standard addresses 

mediator impartiality. It states that 
mediators must refuse to mediate if 
they cannot be impartial, and they 
must conduct mediations impartially. 
The standard goes on to say that me-
diators not only must act impartially, 
they must look impartial and avoid 
gifts that raise questions about im-
partiality. Some latitude is provided 
for small items or services that would 
facilitate the mediation or respect cul-
tural expectations, so long as impartial-
ity is not affected. The standard ends 
by saying that mediators must with-
draw if they cannot remain impartial.  

Standard	III:	Conflicts	of	Interest
The third standard addresses con-

flicts of interest.  In short, Standard III 

provides that a mediator shall avoid a 
conflict of interest or appearance of a 
conflict during and after a mediation; 
make reasonable inquiry to determine 
actual and potential conflicts; and dis-
close actual and potential conflicts rea-
sonably known to the mediator, even if 
they are discovered after accepting the 
mediation. After disclosure, and with 
agreement of the parties, a mediator 
may proceed unless to do so would un-
dermine the integrity of the process. 
Finally, Standard III prohibits post-
mediation relationships that “would 
raise questions about the integrity of 
the mediation.”

The requirement to make a 
“reasonable inquiry” is somewhat 
more explicit in the revision than in 
the original, but the revision does 
acknowledge in Standard III (B) that 
a “reasonable inquiry . . .  may vary 
based on the practice context.”

these Standards do or should provide 
the operative rule of law in any case, 
but rather our intent is to be certain 
that mediators and the public recog-
nize that such might be the case.

Standard	I:	Self-Determination
The first standard retains self-

determination as the core principle 
of mediation. In a substantial change 
from the original Standards, however, 
the 2005 Standards make clear that 
this principle applies not just when 
determining outcomes, but at any 
stage of mediation, including me-
diator selection, process design, and 
participation in or withdrawal from the 
process. 

An example of the possible conflict 
foreseen in the penultimate paragraph 
of the Note on Construction (regard-
ing conflict between the Standards 
and other authorities) could occur 
when a mediator in a court program is 
assigned to parties. Those parties may 

not always have self-determination 
in selecting their mediator, but the 
mediator is still expected to adhere to 
self-determination in all other aspects 
of the mediation. 

The first standard provides a 
reminder to mediators that they may 
need to balance party self-determina-
tion with other standards, such as the 
duty to conduct a quality process. This 
concept of balancing the standards is 
new in the 2005 Standards. 

This standard also speaks to a 
mediator’s responsibility to inform or 
remind parties of the option of con-
sulting other professionals to assist 
them in making informed choices. 
This standard closes with a reminder 
to mediators that they shall not un-
dermine party self-determination due 
to various inappropriate influences, 
“such as higher settlement rates, egos, 
increased fees, or outside pressures 

Standard	IV:	Competence
The fourth standard discusses 

mediator competence in terms of 
party expectations and party choice:  a 
mediator shall mediate only when able 
to do so consistent with reasonable 
expectations of parties, and parties 
may select any person as a mediator 
provided the parties are satisfied with 
the mediator’s competence and quali-
fications. 

There is a new requirement that 
a mediator who determines that he or 
she is not able to mediate competently 
must advise the parties and address 
the situation, including possibly with-
drawing from the mediation. A me-
diator who is unable to mediate due 
to drugs, alcohol, medication or other 
cause also must step aside.

Standard	V:	Confidentiality
As the Reporter’s Notes indicate, 

“One of the most significant devel-
opments surrounding the practice 
of mediation that has occurred since 
the adoption of the 1994 Version has 
been the development of the Uniform 
Mediation Act (2003). … While this 
Standard is consistent with the confi-
dentiality policy goals of the Uniform 
Mediation Act, it is not designed to 
match its substantive provisions and 
nuances in every dimension.”  

In doing so, the fifth standard ad-
dresses at least three key aspects of 
confidentiality.  First, with narrowly 
defined exceptions, a mediator must 
maintain confidentiality of all informa-
tion obtained by the mediator in a me-
diation. Second, a mediator must keep 
confidential any information obtained 
in a private caucus, unless the party 
revealing the information consents to 
disclosure.  This is arguably a height-
ened level of guidance as compared to 
the original Standards.  The Reporter’s 
Notes recognize that the requirement 
to obtain this consent may be fulfilled 
by a variety of different practices (page 
16).  Third, because of the too com-
mon occurrence of confusion about 
what governs confidentiality in a given 
mediation, the mediator is directed 
to promote understanding among the 
participants of how confidentiality ap-
plies in each case.

The	first	standard	provides	a	reminder	to	mediators	
that	they	may	need	to	balance	party	self-determination	
with	other	standards,	such	as	the	duty	to	conduct	
a	quality	process.		
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Standard	VI:	Quality	of	the	Process
Much of the sixth standard is 

new. It requires a mediator to conduct 
a mediation “in a manner that pro-
motes diligence, party participation, 
procedural fairness, party competency 
and mutual respect….”    Standard VI 
(A) contains ten paragraphs governing 
mediator conduct with respect to vari-
ous components of a “quality process.”  
In summary fashion those paragraphs 
provide as follows:

The mediator should be able to 
devote adequate attention to the 
matter.

The mediator should satisfy party 
expectations concerning timing.

The parties and mediator should 
agree upon who attends a media-
tion.

The mediator should promote 
honesty and candor and shall 
not knowingly misrepresent any 
material fact or circumstance (see 
further discussion below). 

The mediator may provide to par-
ties information the mediator is 
qualified to provide.  

The mediator is prohibited from 
mislabeling a process as media-
tion to obtain protections of me-
diation.

The mediator is permitted to rec-
ommend another dispute resolu-
tion process when appropriate. 

The mediator shall not undertake 
a different dispute resolution 
role, such as arbitration, without 
consent of the parties and a clear 
explanation to the parties of the 
possible consequences.

The mediator should take ap-
propriate steps if the mediation 
is being used to further criminal 
conduct.

The mediator should take certain 
steps to address the circumstance 

of a party having difficulty com-
prehending or participating in a 
mediation (see further discussion 
below).   

Two of these paragraphs—4 and 
10—are discussed below.  Standard 
VI (A) (4) regarding honesty and mis-
statements in mediations is new, and 

it is also somewhat controversial.  The 
Reporter’s Notes summarize it as fol-
lows:  

Standard VI (A) (4) reflects the 
nuanced environment in which 
mediation occurs.  The language 
of Standard VI (A) (4) prohib-
its a mediator from knowingly 
misrepresenting a material fact 
or circumstance to a mediation 
participant while it acknowledges 
that resolving matters in me-
diation is not always predicated 
on there having been complete 
honesty and candor among 
those present.  To state the mat-
ter differently, while mediation 
participants might engage in ne-
gotiating tactics such as bluffing 
or exaggerating that are designed 
to deceive other parties as to their 
acceptable positions, a mediator 
must not knowingly misrepresent 
a material fact or circumstance 
in order to advance settlement 
discussions.  

There are those who would 
hold mediators to a higher standard 
of candor, prohibiting statements in 
the nature of “bluffing,” designed to 
deceive as to a party’s acceptable posi-
tion.   The approach to misrepresenta-
tion in negotiation taken in the revised 
Standards has long been accepted by 
lawyer rules of ethics. (ABA Model 
Rules of Professional Responsibility 
4.1, Comment 2.)  Many mediators 
may choose not to make any such 
misstatements as a matter of personal 

style or ethics, but many others find it 
appropriate to do so, especially when 
negotiating with lawyers and parties 
who adhere to such a paradigm of ne-
gotiation.  Some mediators, for exam-
ple, find that representing settlement 
suggestions as their own ideas avoids 
the reactive devaluation that may 
arise if the party hearing the proposal 

knows that the suggestions came from 
the opposing party. Other mediators 
would find this inappropriate.

Standard VI (A) (10) is a good 
example of the value of input from 
the mediation community during the 
drafting process, in this case mediators 
who work with people with disabili-
ties. While this standard would cover 
participants who are protected by the 
Americans with Disabilities Act, it is 
also much broader and would apply 
to individuals who temporarily are ex-
periencing a difficulty participating in 
the mediation for a variety of reasons.

Additionally, Standard VI (B), 
which is new to the Standards, calls 
upon a mediator to take appropriate 
steps, including postponement, with-
drawal or termination, if the mediator 
learns of domestic abuse or violence 
among parties.  This type of response 
is common in mediation practice, 
but is not without some controversy.  
Some worry that too many strictures 
on mediating when there is a back-
ground of abuse might lead to the 
elimination of the mediation option 
for parties who already have many of 
their options abridged because of the 
abuse they have experienced. On the 
other hand, it is critical that mediation 
not become the vehicle for further ma-
nipulation, or far worse, in an abusive 
relationship. 

Standard	VII:	Advertising	
and	Solicitation

The seventh standard deals with 
advertising and solicitation.  It re-
quires a mediator to be truthful and 

The	sixth	standard	contains	10	paragraphs	governing	
mediator	conduct	with	respect	to	various	components	
of	a	‘quality	process.’1.

2.

3.

4.

5.

6.

7.

8.

9.

10.



3 4 	 	 	 	 	 	 	 	W IN T E R 	 2 0 0 6 	 	 	 	 	 D I S P U T E 	 R E SO LU T I ON 	MAGA Z I N E

not aware of mediators charging a fee 
that is based upon the amount of a set-
tlement; we have heard no one defend 
such a practice.  We believe that there 
is a universal recognition that such 
a practice would severely impair the 
mediator’s impartiality, making the 
mediator a partisan of the side receiv-
ing payment. 

Second, however, there is sub-
stantial disagreement about whether it 
is appropriate for a mediator to receive 

a fee where the amount is based upon 
whether a case settles—“the result of 
the mediation.”  Those who oppose 
the practice say that it tilts the playing 
field toward settlement, by giving the 
mediator an interest in achieving a set-
tlement, thereby arguably impairing 
party self-determination not to settle.  
The advocates of this practice believe 
equally strongly, however, that it is the 
ultimate vindication of self-determina-
tion to provide a financial incentive to 
the mediator to help parties get their 
case settled, especially in the context 
of so-called sophisticated users of me-
diation.
       
Standard	IX:	Advancement	of	
Mediation	Practice

The ninth standard addresses the 
mediator’s responsibility to the field of 
mediation. It presents an expectation 
that a mediator should advance the 
practice of mediation and provides five 
examples of ways in which a mediator 
might do so (e.g., pro bono mediations, 
public education and mentoring.) It 
also states that mediators should be 
respectful of differing views in the 
mediation field. 

Focus	on	ethics
The original version of the Model 

Standards of Conduct for Mediators 
was foundational for mediator stan-
dards that followed it. We hope that 
these newly revised and updated 

not misleading in advertising and so-
liciting, to avoid soliciting in a manner 
that gives an appearance of partiality 
or undermines the integrity of the pro-
cess, and to avoid revealing names of 
participants without their consent.

Standard VII (A) (2) prohibits me-
diators from claiming to be qualified 
by an entity unless that entity has a 
qualification process and the mediator 
has received the qualification status. It 
is an example of the 2005 Standards 
responding to a concern in the field 
that mediators are claiming credentials 
that are not actually being issued by 
courts and other organizations. 

Standard	VIII:	Fees	and	
Other	Charges

The eighth standard relates to 
fees and other charges. As in the 
original Standards, a mediator must 
provide true and complete informa-
tion about fees and expenses.  A me-
diator should develop fees in view of 
certain listed factors and should set 
forth the fee arrangement in writing 
unless the parties request otherwise.  
Section VIII (B) (2), which is new, is 
an example of a clause intended to 
address a development in mediation 
practice, namely the practice of the 
defendant—often in employment 
mediations—offering to pay all of the 
mediator’s fees. While permitting a 
mediator to charge unequal fees, it is 
clear that such an arrangement should 
not be permitted to adversely affect 
the mediator’s impartiality.

The standard relating to so-called 
contingency and success fees may be 
somewhat controversial, although the 
language of the 2005 Standards VII 
(B) (1) is identical to that of the 1994 
version:

VII (B) A mediator shall not 
charge fees in a manner that 
impairs a mediator’s  i m p a r-
tiality. 

1.  A mediator should not 
enter into a fee agreement 
which is contingent upon the 
result of the mediation or 
amount of the settlement.

First, as to the easy part, we are 

Standards will assist in the ongoing 
development and provision of the 
ethical practice of mediation and will 
encourage more courts and other enti-
ties to adopt these Model Standards of 
Conduct for Mediators as their own. 
Additionally, we hope that the act of 
promulgating these Standards has cre-
ated an opportunity for everyone in 
the mediation field—neutrals and ad-
vocates—to turn their attention to eth-
ics. These Standards, after all, are not 

something to contemplate once every 
ten years, and return to the shelf, but 
a living document that should provide 
guidance on a daily basis and provoke 
discussion within the field.

We	hope	that	the	act	of	promulgating	these	Standards	
has	created	an	opportunity	for	everyone	in	the	mediation	
field	—	neutrals	and	advocates	—	to	turn	their	
attention	to	ethics.
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precedence	over,	these	Standards.	However,	a	mediator	
should	make	every	effort	to	comply	with	the	spirit	and	
intent	of	these	Standards	in	resolving	such	conflicts.	
This	effort	should	include	honoring	all	remaining	Stan-
dards	not	in	conflict	with	these	other	sources.

These	Standards,	unless	and	until	adopted	by	a	
court	or	other	regulatory	authority	do	not	have	the	force	
of	law.		Nonetheless,	the	fact	that	these	Standards	have	
been	adopted	by	the	respective	sponsoring	entities,	
should	alert	mediators	to	the	fact	that	the	Standards	
might	be	viewed	as	establishing	a	standard	of	care	for	
mediators.

S TANDA RD 	 I . 	 S E L F - D E T E RM I NAT I ON

A.		A	mediator	shall	conduct	a	mediation	based	on	the	
principle	of	party	self-determination.		Self-determina-
tion	is	the	act	of	coming	to	a	voluntary,	uncoerced	
decision	in	which	each	party	makes	free	and	informed	
choices	as	to	process	and	outcome.		Parties	may	ex-
ercise	self-determination	at	any	stage	of	a	mediation,	
including	mediator	selection,	process	design,	participa-
tion	in	or	withdrawal	from	the	process,	and	outcomes.	

1.		Although	party	self-determination	for	process	
design	is	a	fundamental	principle	of	mediation	
practice,	a	mediator	may	need	to	balance	such	
party	self-determination	with	a	mediator’s	duty	to	
conduct	a	quality	process	in	accordance	with	these	
Standards.	

2.		A	mediator	cannot	personally	ensure	that	each	
party	has	made	free	and	informed	choices	to	reach	
particular	decisions,	but,	where	appropriate,	a	
mediator	should	make	the	parties	aware	of	the	im-
portance	of	consulting	other	professionals	to	help	
them	make	informed	choices.

B.		A	mediator	shall	not	undermine	party	self-determi-
nation	by	any	party	for	reasons	such	as	higher	settle-
ment	rates,	egos,	increased	fees,	or	outside	pressures	
from	court	personnel,	program	administrators,	provider	
organizations,	the	media	or	others.

S TANDA RD 	 I I . 	 I M PA R T I A L I T Y

A.		A	mediator	shall	decline	a	mediation	if	the	mediator	
cannot	conduct	it	in	an	impartial	manner.		Impartiality	
means	freedom	from	favoritism,	bias	or	prejudice.		

B.		A	mediator	shall	conduct	a	mediation	in	an	impar-
tial	manner	and	avoid	conduct	that	gives	the	appear-
ance	of	partiality.		

The	Model	Standards	of	Conduct	for	Mediators	was	
prepared	in	1994	by	the	American	Arbitration	As-
sociation,	the	American	Bar	Association’s	Section	

of	Dispute	Resolution,	and	the	Association	for	Conflict	
Resolution.1		A	joint	committee	consisting	of	represen-
tatives	from	the	same	successor	organizations	revised	
the	Model	Standards	in	2005.2		Both	the	original	1994	
version	and	the	2005	revision	have	been	approved	by	
each	participating	organization.3

P R E AMB L E

Mediation	is	used	to	resolve	a	broad	range	of	con-
flicts	within	a	variety	of	settings.		These	Standards	are	
designed	to	serve	as	fundamental	ethical	guidelines	for	
persons	mediating	in	all	practice	contexts.		They	serve	
three	primary	goals:	to	guide	the	conduct	of	mediators;	
to	inform	the	mediating	parties;	and	to	promote	pub-
lic	confidence	in	mediation	as	a	process	for	resolving	
disputes.	

Mediation	is	a	process	in	which	an	impartial	third	
party	facilitates	communication	and	negotiation	and	
promotes	voluntary	decision	making	by	the	parties	to	
the	dispute.		

Mediation	serves	various	purposes,	including	pro-
viding	the	opportunity	for	parties	to	define	and	clarify	
issues,	understand	different	perspectives,	identify	inter-
ests,	explore	and	assess	possible	solutions,	and	reach	
mutually	satisfactory	agreements,	when	desired.		

NOT E 	 ON 	 CON S T RUC T I ON

These	Standards	are	to	be	read	and	construed	in	
their	entirety.		There	is	no	priority	significance	attached	
to	the	sequence	in	which	the	Standards	appear.

The	use	of	the	term	“shall”	in	a	Standard	indicates	
that	the	mediator	must	follow	the	practice	described.	
The	use	of	the	term	“should”	indicates	that	the	prac-
tice	described	in	the	standard	is	highly	desirable,	but	
not	required,	and	is	to	be	departed	from	only	for	very	
strong	reasons	and	requires	careful	use	of	judgment	and	
discretion.		

The	use	of	the	term	“mediator”	is	understood	to	be	
inclusive	so	that	it	applies	to	co-mediator	models.		
These	Standards	do	not	include	specific	temporal	
parameters	when	referencing	a	mediation,	and	there-
fore,	do	not	define	the	exact	beginning	or	ending	of	a	
mediation.

Various	aspects	of	a	mediation,	including	some	
matters	covered	by	these	Standards,	may	also	be	affect-
ed	by	applicable	law,	court	rules,	regulations,	other	ap-
plicable	professional	rules,	mediation	rules	to	which	the	
parties	have	agreed	and	other	agreements	of	the	parties.		
These	sources	may	create	conflicts	with,	and	may	take	
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1.		A	mediator	should	not	act	with	partiality	or	
prejudice	based	on	any	participant’s	personal	
characteristics,	background,	values	and	beliefs,	or	
performance	at	a	mediation,	or	any	other	reason.		

2.		A	mediator	should	neither	give	nor	accept	a	
gift,	favor,	loan	or	other	item	of	value	that	raises	a	
question	as	to	the	mediator’s	actual	or	perceived	
impartiality.

3.		A	mediator	may	accept	or	give	de	minimis	gifts	
or	incidental	items	or	services	that	are	provided	to	
facilitate	a	mediation	or	respect	cultural	norms	so	
long	as	such	practices	do	not	raise	questions	as	to	a	
mediator’s	actual	or	perceived	impartiality.		

C.		If	at	any	time	a	mediator	is	unable	to	conduct	a	
mediation	in	an	impartial	manner,	the	mediator	shall	
withdraw.

S TANDA RD 	 I I I . 	 	
C ON F L I C T S 	 O F 	 I N T E R E S T

A.		A	mediator	shall	avoid	a	conflict	of	interest	or	the	
appearance	of	a	conflict	of	interest	during	and	after	a	
mediation.		A	conflict	of	interest	can	arise	from	in-
volvement	by	a	mediator	with	the	subject	matter	of	the	
dispute	or	from	any	relationship	between	a	mediator	
and	any	mediation	participant,	whether	past	or	present,	
personal	or	professional,	that	reasonably	raises	a	ques-
tion	of	a	mediator’s	impartiality.		

B.		A	mediator	shall	make	a	reasonable	inquiry	to	
determine	whether	there	are	any	facts	that	a	reasonable	
individual	would	consider	likely	to	create	a	potential	or	
actual	conflict	of	interest	for	a	mediator.		A	mediator’s	
actions	necessary	to	accomplish	a	reasonable	inquiry	
into	potential	conflicts	of	interest	may	vary	based	on	
practice	context.

C.		A	mediator	shall	disclose,	as	soon	as	practicable,	all	
actual	and	potential	conflicts	of	interest	that	are	reason-
ably	known	to	the	mediator	and	could	reasonably	be	
seen	as	raising	a	question	about	the	mediator’s	impar-
tiality.		After	disclosure,	if	all	parties	agree,	the	mediator	
may	proceed	with	the	mediation.		

D.		If	a	mediator	learns	any	fact	after	accepting	a	
mediation	that	raises	a	question	with	respect	to	that	
mediator’s	service	creating	a	potential	or	actual	conflict	
of	interest,	the	mediator	shall	disclose	it	as	quickly	as	
practicable.		After	disclosure,	if	all	parties	agree,	the	
mediator	may	proceed	with	the	mediation.		

E.		If	a	mediator’s	conflict	of	interest	might	reasonably	
be	viewed	as	undermining	the	integrity	of	the	media-
tion,	a	mediator	shall	withdraw	from	or	decline	to	

proceed	with	the	mediation	regardless	of	the	expressed	
desire	or	agreement	of	the	parties	to	the	contrary.		
F.		Subsequent	to	a	mediation,	a	mediator	shall	not	es-
tablish	another	relationship	with	any	of	the	participants	
in	any	matter	that	would	raise	questions	about	the	
integrity	of	the	mediation.		When	a	mediator	develops	
personal	or	professional	relationships	with	parties,	
other	individuals	or	organizations	following	a	media-
tion	in	which	they	were	involved,	the	mediator	should	
consider	factors	such	as	time	elapsed	following	the	
mediation,	the	nature	of	the	relationships	established,	
and	services	offered	when	determining	whether	the	
relationships	might	create	a	perceived	or	actual	conflict	
of	interest.

S TANDA RD 	 I V. 	 	 C OM P E T E N C E

A.		A	mediator	shall	mediate	only	when	the	mediator	
has	the	necessary	competence	to	satisfy	the	reasonable	
expectations	of	the	parties.

1.		Any	person	may	be	selected	as	a	mediator,	
provided	that	the	parties	are	satisfied	with	the	
mediator’s	competence	and	qualifications.		Train-
ing,	experience	in	mediation,	skills,	cultural	under-
standings	and	other	qualities	are	often	necessary	
for	mediator	competence.		A	person	who	offers	to	
serve	as	a	mediator	creates	the	expectation	that	the	
person	is	competent	to	mediate	effectively.		

2.		A	mediator	should	attend	educational	programs	
and	related	activities	to	maintain	and	enhance	the	
mediator’s	knowledge	and	skills	related	to	media-
tion.		

3.		A	mediator	should	have	available	for	the	parties’	
information	relevant	to	the	mediator’s	training,	
education,	experience	and	approach	to	conducting	
a	mediation.

B.		If	a	mediator,	during	the	course	of	a	mediation	
determines	that	the	mediator	cannot	conduct	the	
mediation	competently,	the	mediator	shall	discuss	that	
determination	with	the	parties	as	soon	as	is	practicable	
and	take	appropriate	steps	to	address	the	situation,	
including,	but	not	limited	to,	withdrawing	or	requesting	
appropriate	assistance.		

C.		If	a	mediator’s	ability	to	conduct	a	mediation	is	im-
paired	by	drugs,	alcohol,	medication	or	otherwise,	the	
mediator	shall	not	conduct	the	mediation.	

S TANDA RD 	V. 	 	 C ON F I D EN T I A L I T Y

A.		A	mediator	shall	maintain	the	confidentiality	of	all	
information	obtained	by	the	mediator	in	mediation,	
unless	otherwise	agreed	to	by	the	parties	or	required	by	
applicable	law.
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that	others	may	be	excluded	from	particular	ses-
sions	or	from	all	sessions.

4.		A	mediator	should	promote	honesty	and	candor	
between	and	among	all	participants,	and	a	media-
tor	shall	not	knowingly	misrepresent	any	material	
fact	or	circumstance	in	the	course	of	a	mediation.

5.		The	role	of	a	mediator	differs	substantially	from	
other	professional	roles.		Mixing	the	role	of	a	me-
diator	and	the	role	of	another	profession	is	prob-
lematic	and	thus,	a	mediator	should	distinguish	
between	the	roles.		A	mediator	may	provide	infor-
mation	that	the	mediator	is	qualified	by	training	or	
experience	to	provide,	only	if	the	mediator	can	do	
so	consistent	with	these	Standards.

6.		A	mediator	shall	not	conduct	a	dispute	resolu-
tion	procedure	other	than	mediation	but	label	it	
mediation	in	an	effort	to	gain	the	protection	of	
rules,	statutes,	or	other	governing	authorities	per-
taining	to	mediation.		

7.		A	mediator	may	recommend,	when	appropriate,	
that	parties	consider	resolving	their	dispute	through	
arbitration,	counseling,	neutral	evaluation	or	other	
processes.	

8.		A	mediator	shall	not	undertake	an	additional	
dispute	resolution	role	in	the	same	matter	with-
out	the	consent	of	the	parties.		Before	providing	
such	service,	a	mediator	shall	inform	the	parties	
of	the	implications	of	the	change	in	process	and	
obtain	their	consent	to	the	change.		A	mediator	
who	undertakes	such	role	assumes	different	duties	
and	responsibilities	that	may	be	governed	by	other	
standards.		

9.		If	a	mediation	is	being	used	to	further	criminal	
conduct,	a	mediator	should	take	appropriate	steps	
including,	if	necessary,	postponing,	withdrawing	
from	or	terminating	the	mediation.		

10.		If	a	party	appears	to	have	difficulty	compre-
hending	the	process,	issues,	or	settlement	op-
tions,	or	difficulty	participating	in	a	mediation,	
the	mediator	should	explore	the	circumstances	
and	potential	accommodations,	modifications	or	
adjustments	that	would	make	possible	the	party’s	
capacity	to	comprehend,	participate	and	exercise	
self-determination.

B.		If	a	mediator	is	made	aware	of	domestic	abuse	or	
violence	among	the	parties,	the	mediator	shall	take	
appropriate	steps	including,	if	necessary,	postponing,	
withdrawing	from	or	terminating	the	mediation.	

1.		If	the	parties	to	a	mediation	agree	that	the	me-
diator	may	disclose	information	obtained	during	the	
mediation,	the	mediator	may	do	so.	

2.		A	mediator	should	not	communicate	to	any	
non-participant	information	about	how	the	parties	
acted	in	the	mediation.		A	mediator	may	report,	if	
required,	whether	parties	appeared	at	a	scheduled	
mediation	and	whether	or	not	the	parties	reached	a	
resolution.

3.		If	a	mediator	participates	in	teaching,	research	
or	evaluation	of	mediation,	the	mediator	should	
protect	the	anonymity	of	the	parties	and	abide	by	
their	reasonable	expectations	regarding	confidenti-
ality.		

B.		A	mediator	who	meets	with	any	persons	in	private	
session	during	a	mediation	shall	not	convey	directly	or	
indirectly	to	any	other	person,	any	information	that	was	
obtained	during	that	private	session	without	the	consent	
of	the	disclosing	person.

C.		A	mediator	shall	promote	understanding	among	the	
parties	of	the	extent	to	which	the	parties	will	maintain	
confidentiality	of	information	they	obtain	in	a	media-
tion.

D.		Depending	on	the	circumstance	of	a	mediation,	the	
parties	may	have	varying	expectations	regarding	confi-
dentiality	that	a	mediator	should	address.		The	parties	
may	make	their	own	rules	with	respect	to	confidentiali-
ty,	or	the	accepted	practice	of	an	individual	mediator	or	
institution	may	dictate	a	particular	set	of	expectations.		

S TANDA RD 	V I . 	 	
QUA L I T Y 	 O F 	T H E 	 P ROC E S S

A.		A	mediator	shall	conduct	a	mediation	in	accordance	
with	these	Standards	and	in	a	manner	that	promotes	
diligence,	timeliness,	safety,	presence	of	the	appropri-
ate	participants,	party	participation,	procedural	fair-
ness,	party	competency	and	mutual	respect	among	all	
participants.

1.		A	mediator	should	agree	to	mediate	only	when	
the	mediator	is	prepared	to	commit	the	attention	
essential	to	an	effective	mediation.

2.		A	mediator	should	only	accept	cases	when	the	
mediator	can	satisfy	the	reasonable	expectation	of	
the	parties	concerning	the	timing	of	a	mediation.

3.		The	presence	or	absence	of	persons	at	a	media-
tion	depends	on	the	agreement	of	the	parties	and	
the	mediator.		The	parties	and	mediator	may	agree	
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C.		If	a	mediator	believes	that	participant	conduct,	
including	that	of	the	mediator,	jeopardizes	conducting	
a	mediation	consistent	with	these	Standards,	a	media-
tor	shall	take	appropriate	steps	including,	if	neces-
sary,	postponing,	withdrawing	from	or	terminating	the	
mediation.

S TANDA RD 	V I I .
A DV E R T I S I NG 	AND 	 SO L I C I TAT I ON

A.		A	mediator	shall	be	truthful	and	not	misleading	
when	advertising,	soliciting	or	otherwise	communicat-
ing	the	mediator’s	qualifications,	experience,	services	
and	fees.

1.		A	mediator	should	not	include	any	promises	as	
to	outcome	in	communications,	including	business	
cards,	stationery,	or	computer-based	communica-
tions.		

2.		A	mediator	should	only	claim	to	meet	the	
mediator	qualifications	of	a	governmental	entity	or	
private	organization	if	that	entity	or	organization	
has	a	recognized	procedure	for	qualifying	media-
tors	and	it	grants	such	status	to	the	mediator.			

B.		A	mediator	shall	not	solicit	in	a	manner	that	gives	
an	appearance	of	partiality	for	or	against	a	party	or	oth-
erwise	undermines	the	integrity	of	the	process.		

C.		A	mediator	shall	not	communicate	to	others,	in	
promotional	materials	or	through	other	forms	of	com-
munication,	the	names	of	persons	served	without	their	
permission.

S TANDA RD 	V I I I .
F E E S 	 A ND 	 OTH E R 	 C H A RG E S

A.		A	mediator	shall	provide	each	party	or	each	party’s	
representative	true	and	complete	information	about	
mediation	fees,	expenses	and	any	other	actual	or	po-
tential	charges	that	may	be	incurred	in	connection	with	
a	mediation.

1.		If	a	mediator	charges	fees,	the	mediator	should	
develop	them	in	light	of	all	relevant	factors,	includ-
ing	the	type	and	complexity	of	the	matter,	the	qual-
ifications	of	the	mediator,	the	time	required	and	the	
rates	customary	for	such	mediation	services.		

2.		A	mediator’s	fee	arrangement	should	be	in	writ-
ing	unless	the	parties	request	otherwise.

B.		A	mediator	shall	not	charge	fees	in	a	manner	that	
impairs	a	mediator’s	impartiality.
		

1.		A	mediator	should	not	enter	into	a	fee	agree-
ment	which	is	contingent	upon	the	result	of	the	
mediation	or	amount	of	the	settlement.

2.		While	a	mediator	may	accept	unequal	fee	pay-
ments	from	the	parties,	a	mediator	should	not	use	
fee	arrangements	that	adversely	impact	the	media-
tor’s	ability	to	conduct	a	mediation	in	an	impartial	
manner.		

	
S TANDA RD 	 I X . 	
A DVANC EM EN T 	 O F 	 M ED I AT I ON 	
P R AC T I C E

A.		A	mediator	should	act	in	a	manner	that	advances	
the	practice	of	mediation.		A	mediator	promotes	this	
Standard	by	engaging	in	some	or	all	of	the	following:	

1.		Fostering	diversity	within	the	field	of	mediation.

2.		Striving	to	make	mediation	accessible	to	those	
who	elect	to	use	it,	including	providing	services	at	
a	reduced	rate	or	on	a	pro	bono	basis	as	appropri-
ate.

3.		Participating	in	research	when	given	the	op-
portunity,	including	obtaining	participant	feedback	
when	appropriate.		

4.		Participating	in	outreach	and	education	efforts	
to	assist	the	public	in	developing	an	improved	un-
derstanding	of,	and	appreciation	for,	mediation.

5.		Assisting	newer	mediators	through	training,	
mentoring	and	networking.

B.		A	mediator	should	demonstrate	respect	for	differ-
ing	points	of	view	within	the	field,	seek	to	learn	from	
other	mediators	and	work	together	with	other	mediators	
to	improve	the	profession	and	better	serve	people	in	
conflict.

Footnotes

1		The	Association	for	Conflict	Resolution	is	a	merged	organization	of	
the	Academy	of	Family	Mediators,	the	Conflict	Resolution	Education	
Network	and	the	Society	of	Professionals	in	Dispute	Resolution	
(SPIDR).		SPIDR	was	the	third	participating	organization	in	the	
development	of	the	1994	Standards.

2		Reporter’s	Notes,	which	are	not	part	of	these	Standards	and	
therefore	have	not	been	specifically	approved	by	any	of	the	
organizations,	provide	commentary	regarding	these	revisions.

3		The 2005	revisions	to	the	Model	Standards	were	approved	by	the	
American	Bar	Association’s	House	of	Delegates	on	August	9,	2005,	
the	Board	of	the	Association	for	Conflict	Resolution	on	August	22,	
2005	and	the	Executive	Committee	of	the	American	Arbitration	
Association	on	September	8,	2005.
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