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1. Municipal fines and penalties incurred prior to filing for 
chapter 13.  
 

• Generally fines and penalties to a governmental unit, including a 
municipality, are non-dischargeable in chapter 7, see 11 U.S.C. § 
523(a)(7), but may be discharged in a chapter 13, see 11 U.S.C. § 
1328(a). But filing a chapter 13 case may not be a cure-all when 
municipal fines and penalties are involved. 
 

• Specifically, when a municipality has impounded a debtor’s vehicle 
prior to filing, it may be arguable under applicable law that the 
municipality has a possessory lien in the vehicle that will provide it 
with an exception to the automatic stay under 11 U.S.C. § 362(b)(3). 
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• The City of Chicago and likely many other municipalities are em-

powered by ordinance to retain possession of impounded vehicles 
until the underlying debt is paid. Such a requirement has the hall-
marks of a possessory lien. See In re Avila, 566 B.R. 558, 561 
(Bankr. N.D. Ill. 2017) (A possessory lien is when “[p]ossession is 
the only mechanism available to ensure satisfaction of the lien. It is 
this fact that makes the lien a possessory lien, not the label or 

lack thereof.”) (emphasis added); see also, Edwards v. City of Chi-

cago, 389 Ill. App. 3d 350, 355, 905 N.E.2d 897, 902 (2009) (“a 
promise to reimburse another party may constitute a lien even in 

the absence of specifically being called a lien.”) (emphasis 
added). Additionally, the City of Chicago now expressly provides 
that this right is a possessory lien in its ordinance. See, e.g., Chi. 
Ill., Muni. Code, §§ 2-14-132(l); 9-92-080(f). 
 

• Under § 362(b)(3) a creditor with a prepetition interest in property 
of the debtor may take any act to maintain and continue the perfec-
tion of its prepetition interest in that property without violating the 
stay. The act required to maintain the perfection of a possessory 
lien is the act of retaining possession. See In re Avila, 566 B.R. 558, 
561 (Bankr. N.D. Ill. 2017); In re Ingram, 508 B.R. 98, 102 (Bankr. 
E.D. Wis. 2014); In re Boggan, 251 B.R. 95 (B.A.P. 9th Cir. 2000); In 

re Hayden, 308 B.R. at 434; In re Eaton, 220 B.R. 629, 631 (Bankr. 
E.D. Ark. 1998); In re Vega, 503 B.R. 38, 42 (Bankr. E.D. Mich. 
2013); see also, In re Kaufman, 315 B.R. 858, 863 (Bankr. N.D. Cal. 
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2004); In re Clark, 2009 WL 2849785 (Bankr. D.D.C. Sept. 1, 2009) 
at *2. 
 

• Thompson v. Gen. Motors Acceptance Corp., LLC, 566 F.3d 699 (7th 
Cir. 2009) does not hold otherwise. See In re Avila, 566 B.R. 558, 
561 (Bankr. N.D. Ill. 2017); In re Ingram, 508 B.R. 98, 102 (Bankr. 
E.D. Wis. 2014). Thompson, relying heavily on United States v. 

Whiting Pools, Inc., 462 U.S. 198 (1983), held that when a secured 
creditor had taken the procedural step pre-petition of seizing the 
debtor’s vehicle, § 362(a)(3) required the vehicle to be returned. Sec-
tion § 362(b)(3) was not addressed by Thompson because the lien at 
issue was a non-possessory lien and therefore possession was not 
required for continued perfection of the lien. In the case of munici-
pal impoundments, however, continued possession is required to 
maintain or continue perfection of the possessory lien. 
  

• The analysis in Whiting Pools, Inc., 462 U.S. 198, also provides that 
the policy behind § 542 required only that “procedural rights” be 
modified, i.e., the procedural step of a prepetition repossession is 
rolled back. But the Court was careful to note that when the right 
to possession was substantive, such as in the case of a pledge or 
possessory lien, neither § 542 nor § 362 would likely affect those 
rights. See id. at 206 n. 14. This is because neither of these sections 
avoids substantive lien rights. Therefore, even without the excep-
tion in § 362(b)(3), there is an argument that municipalities still 
would likely not be required to return impounded vehicles. If cor-
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rect, this would also mean that § 542(a) is not a means to obtain re-
lease of an impounded vehicle post-petition.  

2. Municipal fines and penalties incurred after the chapter 
13 case is filed. 

 
• Post-petition fines and penalties to a municipality or other govern-

mental unit may arguably be administrative expenses of the chap-
ter 13 estate.  

• Under many, if not most, municipal ordinances regulating parking 
or automated traffic systems, it is the owner, not the driver, that is 
liable for the ticket. Section 541 makes the estate the owner of the 
vehicle, and therefore liable for tickets. The form confirmation order 
in the Northern District of Illinois provides that the estate remains 
the owner of the vehicles for the entire plan term. Accordingly, the 
estate is arguably liable as the formal owner for all tickets for the 3 
to 5 years of the plan. 

• Section 503(b)(1) provides that the actual and necessary costs and 
expenses of the estate are administrative expenses. This generally 
requires a debt incurred post-petition by the estate, and that incur-
ring the debt benefitted the estate. See Matter of Jartran, 732 F.2d 
584 (7th Cir. 1984) 

• There is, however, an exception to the “benefit the estate” 
requirement under Reading Co. v. Brown, 391 U.S. 471 (1968). 
Nearly every Circuit has held that post-petition involunatary 
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obligations of the estate, including civil fines and penalties, are 
administrative expenses even when they do not benefit the estate. 
See In re Munce's Superior Petroleum Prod., Inc., 736 F.3d 567, 572 
(1st Cir. 2013); In re Charlesbank Laundry, Inc., 755 F.2d 200, 202 
(1st Cir. 1985); In re Chateaugay Corp., 944 F.2d 997, 1010 (2d Cir. 
1991); Matter of H.L.S. Energy Co., Inc., 151 F.3d 434, 438 (5th Cir. 
1998); Matter of Al Copeland Enterprises, Inc., 991 F.2d 233, 240 
(5th Cir. 1993); In re Sunarhauserman, Inc., 126 F.3d 811, 817 (6th 
Cir. 1997); In re N.P. Min. Co., Inc., 963 F.2d 1449, 1453 (11th Cir. 
1992). Admittedly all of these cases are chapter 11 cases.  

• But the “principle behind Chapter 11 and Chapter 13 is the same—
allow the debtor to reorganize and repay the majority of his debts 
without having to liquidate his assets.” Thompson v. Gen. Motors 

Acceptance Corp., LLC, 566 F.3d 699, 705 (7th Cir. 2009). Thus, 
there is arguably no reason they should be treated differently.  

• Further, managers of estate property must operate the estate and 
its assets in accordance with nonbankruptcy law, including state 
and local law. See 28 U.S.C. § 959, see also, Midlantic Nat. Bank v. 

New Jersey Dep't of Envtl. Prot., 474 U.S. 494, 501 (1986). “Of 
course [it] is true…that the bankrupt estate and its creditors would 
be happy [to act] in abdication of [the debtor’s] obligations under 
[state] law.” H.L.S. Energy Co., Inc., 151 F.3d at 438. But § 959 re-
quires the bankruptcy estate to comply with state law and therefore 
when it does not those fines are administrative expenses. Id.  
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• The debtor, as manager and operator of estate property has an obli-
gation to comply with the law. When he or she causes the estate to 
violate the law post-petition, it is thus arguable that the estate 
must pay the fine. The only way for an estate to pay a fine is 
through § 503(b).  
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