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The most prominent aspect of the Bankruptcy Abuse Prevention and Consumer Protection Act of 
2005 (BAPCPA) was the means test. Debtors who could not pass this two-prong test of income 
and allowable expenses are supposed to repay some or all of their debts in a chapter 13 plan. 
 
Income 
The first prong of the means test is to determine whether a debtor’s household income is above 
the state median for families of a similar size. According to data published by the Executive 
Office for U.S. Trustees, only about one in eight chapter 7 debtors has an above-median income. 
The following map shows the current applicable medians for two-person households by state. It 
shows that median incomes tend to be lower in the Southeast and higher in much of the 
Northeast. 
 
 
 
 

 
 
 
 



Allowable Expenses 
For debtors with above-median incomes, their allowable expenses come into play. Most of the 
allowable expenses are covered by a schedule of national and local standards used by the Internal 
Revenue Service (IRS) to deal with delinquent taxpayers. The national expenses cover food, 
clothing and other expenses, out-of-pocket medical expenses and vehicle-ownership costs. The 
local expenses cover the cost of housing and vehicle-operating expenses. 
 
The allowable expenses covered by the IRS’s national and local standards have become more 
liberal since BAPCPA’s implementation. My very rough calculation is that the allowable 
expenses for the typical debtor based on the IRS’s standards (food, clothing, medical, housing 
and transportation) have increased by an average of about 40 percent since 2005. During the 
same period, the applicable median-income amounts were up by about 27 percent, and there has 
been a 20 percent increase in the Consumer Price Index.  
 
In addition to the IRS’s national and local standards, debtors may claim some or all of their 
actual expenses for taxes, insurance, childcare, health care, education, charitable contributions, 
secured and priority debt payments, and a variety of other items. These are determined on a case-
by-case basis. Several changes to the IRS’s expense standards in 2008 made the allowances more 
generous, including the following: 
 

- An allowance for out-of-pocket medical expenses was added. This allowance is currently 
$60 per month for each household member under the age of 65, and $144 for household 
members who are age 65 or older. 

- The ownership cost allowance for second vehicles was increased to the same level as for 
the first vehicle. Prior to 2008, the ownership allowance was nearly 30 percent lower for 
the second vehicle. 

- In the early years of BAPCPA, the operating cost allowance for a second vehicle was 
quite low, generally about one-third of the amount for the first vehicle. Since 2008, each 
vehicle receives the same allowance. 

 
One other positive change was made to the allowance for food, clothing and other items. Prior to 
2008, this allowance was income-based. A low-income debtor received only about one-half the 
allowance as a high-income debtor. In 2008, this changed to a single standard for all debtors — 
regardless of income — and became a positive development for some, but not all. It may have 
resulted in a lower allowance for most debtors in single-person households, but a higher 
allowance for most debtors in households of two or more persons. Despite these changes, there 
remain several aspects of the income and expense figures that do not make a lot of sense. 
 

- The applicable median income thresholds are based on statewide figures. In most states, 
the median household income in the highest-income county is more than double the 
median for the lowest-income county. A standard based on county-specific median 
income would be more equitable. 

 
- The income standards based on family size within a state sometimes yield odd results. For 

example, adding a third person to a household in Massachusetts or New Jersey raises the 
median income threshold used in the means test by more than $15,000. Adding a third 



person to a household in New Mexico, South Dakota and the District of Columbia does 
not raise the median income threshold at all. 

 
- The standard national allowances for food, clothing and other expenses do not make 

intuitive sense, based on household size. The current allowances provide $585 for the 
first person in a household, $507 for the second, $157 for the third, $264 for the fourth 
and $378 each for households of five or more persons. 

 
Abuse Motions under 11 U.S.C. § 707(b) 
U.S. Trustees are the bankruptcy watchdogs in all states except North Carolina and Alabama 
(where Bankruptcy Administrators serve this function). Their main weapon to deal with debtors 
who do not pass the means test is to file a motion to dismiss or convert the case pursuant to  
§ 707(b) of the Bankruptcy Code. The U.S. Trustees had already been quite active in filing  
§ 707(b) motions prior to BAPCPA. During Fiscal Years 2002-05, they filed nearly 16,000 
motions in the 4.81 million chapter 7 cases administered (about one per 300 cases). 
 
In the first nine years after BAPCPA, the U.S. Trustees administered about 6.47 million non-
business chapter 7 cases. During this time, they filed about 31,400 abuse motions, or about one 
per 206 cases. (Precise figures cannot be given because some of the motions were filed in pre-
BAPCPA cases, and other motions were filed after the end of Fiscal Year 2014. Also, some of 
these motions were filed in cases in which the debtor did not fail the means test, but the U.S. 
Trustees alleged bad faith by the debtor or abuse based on the totality of the circumstances.) In 
addition, the U.S. Trustees raised specific § 707(b)-related issues in about 3 percent of the 
chapter 7 cases that required a response from the debtor. Although abuse motions have been 
relatively rare, when the U.S. Trustees do file a motion (which is not voluntarily withdrawn), 
they report that they get some or all of the relief they are asking for about 97 percent of the time. 
 
How Mean Is the Means Test?  
In the six-month period between the enactment and effective dates of BAPCPA, there was a 
great deal of media coverage that complained about how restrictive the means test would be. The 
available data indicates that this has largely turned out to be inaccurate. 
 
The means test does not appear to be too onerous to nearly all chapter 7 debtors; most debtors 
pass based on income alone. The vast majority of above-median income chapter 7 debtors also 
pass, although this is often after follow-up with the U.S. Trustee or Bankruptcy Administrator.  
 
After all, how difficult is a test that more than 99 percent of the people pass? 
 
 
Tomorrow: Other Aspects of BAPCPA 


