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L Introduction to a Merchant Cash Advance (“MCA™)
A. Overview
1. What is an MCA?

a. According to Wikipedia: A merchant cash advance (MCA) is a
type of business funding in which the funder is paid by taking a
percentage of the businesses’ revenues or sale proceeds. The term
Merchant Cash Advance is commonly used to describe a variety of
small business financing options characterized by purchasing
future sales revenue in exchange for short payment terms
(generally under 24 months) and small regular payments (typically
paid each business day) as opposed to the larger monthly payments
and longer payment terms associated with traditional bank loans.

2. History and Current Use of MCAs

B. MCA Example (from www.nerdwallet.com -- What Is a Merchant Cash Advance
(MCA)? - NerdWallet)

Calculate the cost of a merchant cash advance

To calculate the cost of a merchant cash adverce, multply the amount received by the factor
rate. For example, # you are approved for an advance of $50,000 at a ‘actor rate of 14, your
total repoyment amount will be $70,000, which means you'll be paying $20,000 in fees.

But to understand the total borrowing cost of a merchamt cash advance, you should slweys
calculate the factor rate and additional fees into an APR This will alse holp you determing how

long it will Lake Lo repey the advence in full

Let's break down what this MCA looks e if the provider deductad 10% of your monthly cradit
cord sales until you repaid the full $70,000 bazed on different revenue amounts:

« Advance amount: $50000
MCA Sotalis * Factor rate: 14

* Repayment rate: 10% of morthly crodit

card sales

* Payment amount: $535 daily
If your monthly credit card sales are * Repayment term: Sovon months
$100,000 = Total repaid: 70,000

* Estimated APR: 125%

* Payment amount: $233 Caily.
If your monthly credit cord sales are * Repayment torm: 10 mcaths
$70,000 « Total repaid: 70,000

+ Estimated APR: B7.3%,

C. Pros & Cons as a Financing Tool (from www.nerdwallet.com -- What Is a
Merchant Cash Advance (MCA)? - NerdWallet)
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‘ Fast to fund. You can apply for a merchant cash advance online — and get approved quickly:
— usually with minimal documentation required. Many MCA providers offer funding within 24
hours.

Flexible requirements. Merchant cash advance companies may work with businesses facing
credit challenges, startups and those with previous financial difficulties. Plus, MCAs don't
typically require physical_collateral. Providers will likely consider traditional busingss loan_
requirements but may focus on your debit and credit card transactions or business revenue. Of
course, the better your qualifications, the better factor rate you can receive.

Repayment based on your sales. Unlike other types of business financing, your repayment
schedule is based on a fixed percentage of your sales, so payments adjust based on how well
your business is performing.

' Cons

X Expensive. Compared with other types of business loans, like online term loans or business
lines of credit, whose APRs typically range from 9% to 99%, MCAs are one of the most
expensive forms of financing. APRs on merchant cash advances can reach 550%, depending on
factors such as the lender, size of the advance, fees, time it takes to repay and business
revenue. Plus, unlike traditional interest rates, factor rates can make it more difficult to
determine exactly how much an MCA will cost you.

X Frequent repayment and debt cycle danger. Merchant cash advances are repaid daily
(sometimes weekly) and payments are deducted directly from your incoming sales, which can
seriously impact your cash flow. The high cost, coupled with frequent repayments, can easily
trap you in a cycle of debt that’s hard to break, especially if one advance is not enough and you
can't qualify for other types of financing.

> No benefit to repaying early. Since you have to repay a fixed amount of fees no matter
what, you can’t save on interest by repaying early, unlike traditional amortizing loans.

X Confusing contracts. Merchant cash advance contracts can be confusing, especially
considering the nature of factor rates and repayment schedules that are based on percentages
of your daily sales. MCA providers also don't typically provide APRS in their agreements, which
makes it difficult to compare these products with other types of financing. Although some
states have moved to force transparency among MCA companies in recent years, providers
have historically been criticized for agreements that are unclear and hard to understand.

X No federal regulation. Unlike traditional loans, merchant cash advances, which are
structured as commercial transactions, are not subject to federal regulation. Instead, MCAs are
regulated by the Uniform Commercial Code in each state. This limited regulation has often led
businesses to fall victim to predatory companies that use misleading marketing and sales
tactics, offering instant approvals and funding.
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D. What makes an MCA an MCA?

Distinction from loans

Indefinite repayment term

Reconciliation provision

No true interest component

Identification of the “specific percentage”

Nk W=

E. What is difference between factors and MCA companies?

1. Factors purchase specific receivables at a discount.

2. Factors also traditionally assess a lower premium and have far more
limited recourse should a delineated receivable not be paid.

3. MCAs purchase all “future receipts,” including those which may not yet
exist.

1. True Sale or Disguised Loan?

A. MCA transaction recharacterized as a loan. CapCall LLC v. Foster (In re Shoot
the Moon LLC), 635 B.R. 797 (Bankr. D. Mont. 2021) (Judge Whitman Holt).

1. Facts:

a. The Shoot the Moon entities and CapCall entered into eighteen
financing transactions.

b. The parties detailed the terms in written Merchant Agreements and
associated documents (including confessions of judgment, personal
guaranties by Shoot the Moon’s principals, and UCC-1 financing
statements).

c. The economic core of these transactions was that CapCall provided
the Shoot the Moon entities with immediate cash (and hence
liquidity to operate) upon closing. In exchange, CapCall received a
portion of future receivables generated through the restaurant
operations.

d. The amounts promised to CapCall substantially exceeded the
amount of cash CapCall paid, which created possible [**5] profit
for CapCall and represented the cost to the Shoot the Moon entities
of obtaining financing in this fashion.

e. Return transfers to CapCall were effected via fixed daily ACH
debits (in the “Specified Daily Amount” per each agreement)
against bank accounts

f. The debits continued regarding a given agreement until CapCall
received a total “Receipts Purchased Amount” set forth in that
agreement
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g. Once Shoot the Moon was in bankruptcy, CapCall commenced an
adversary proceeding seeking declaratory relief that it owns the
remaining balance deposited in the segregated account, a judgment
against the Trustee for converting postpetition receipts, and other
miscellaneous fees, costs, and interest components. The Trustee
counterclaimed seeking declaratory relief about which state’s law
applies to the transactions and that the transactions are disguised
loans rather than sales, and ruling that it held unencumbered title to
the segregated account.

2. Holding: Court concluded the transaction was a loan.
3. Factors:

a. whether the buyer has a right of recourse against the seller;

b. whether the seller continues to service the accounts and
commingles receipts with its operating funds;

c. whether there was an independent investigation by the buyer of the

account debtor;

whether the seller has a right to excess collections;

whether the seller retains an option to repurchase accounts;

whether the buyer can unilaterally alter the pricing terms;

whether the seller has the absolute power to alter or compromise

the terms of the underlying asset; and

the language of the agreement and the conduct of the parties.

= @ mo o

B. MCA transaction found to be a true sale of future accounts receivables. /n re R&J
Pizza Corp., 2014 Bankr. LEXIS 5461 (Bankr. E.D.N.Y. Oct. 14, 2014)

1. Facts and Holdings:

a. Credit card receivables purchased by the creditor qualified as
“accounts” within the meaning of N.Y. U.C.C. Law § 9-102(a)(2);

b. Debtor had no interest in purchased Accounts and thus the
bankruptcy estate similarly had no interest in the purchased
Accounts;

c. An examination of the Purchase Agreements reflected that
consideration of the factors identified in the case law established
that the transaction between the parties was a true sale and that
debtor retained no rights in the purchased Accounts;

d. Debtor had no right to control the processing of its credit card
receivables and no right to commingle the credit card receivables
with those credit card receivables that were purchased by the
creditor;

e. The Purchase Agreements represented a true sale and not a
disguised financing arrangement;
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f. Debtor was obligated to turnover the purchased Accounts to the
creditor.

2. Factors:

a. All of the underlying documents consistently referred to the
transaction as a “purchase” and “sale” and to the parties as
“Buyer” and “Seller,” and did not include any provision allowing
for interest to be paid;

b. The agreement did not provide for recourse against the business for
noncollection and the personal guarantee was effective only under
a limited set of circumstances;

c. The debtor had no right to process or repurchase the accounts, and
no ability to commingle proceeds; and

d. MCC had no right to alter the price or terms of the purchase.

C. Fourth Circuit.

1. Fourth Circuit has found purported “sale of receivables” to be disguised
loan.

a. Nickey Gregory Co., LLC v. AgriCap, LLC, 597 F.3d 591, 601-03
(4th Cir. 2010) (finding purported “sale of receivables” to be
disguised loan when certain parts of documents described
agreement as financing, when agreement shifted risk of account
debtor insolvency to “seller,” when “account purchaser” filed UCC
statement, when “account purchaser” was secured by more than
just receivables, when “seller” was prohibited from paying other
debts before “account purchaser,” when a full personal guarantee
was required).

b. The buyer, which purchased produce from the sellers on credit,
obtained funds from the financing company, using its accounts
receivable as collateral. The buyer later filed for Chapter 7
bankruptcy. On appeal, the court held that under 7 U.S.C.S. §
499¢(c), purchased perishable agricultural commodities and their
proceeds had to be maintained in a trust until sellers were paid, and
failure to do so was a violation of 7 U.S.C.S. § 499b. Sale of trust
assets was permitted, but if the assets were merely transferred as
collateral and not converted to cash, they remained trust assets, and
the transferee’s interest was subject to the superior claim of the
seller. The district court properly found that the arrangement
between the buyer and the financing company was a loan, not a
sale. They did not have a factoring agreement because the risk of
noncollection remained with the buyer, and several contract
documents referred to the “debt” and the security interest in the
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accounts receivable. The financing company did not have a bona
fide purchaser defense because it had notice of the trust
obligations, and it was not a purchaser of the accounts for value
because it never owned them.

D. Recent Caselaw:
1. In re Williams Land Clearing, Grading, & Timber Logging, LLC, 2025
Bankr. LEXIS 1201 (Bankr. E.D.N.C. May 16, 2025).

Key Facts:

a. Williams Land entered into a MCA Agreement with Apex, under
which Apex provided $250,000 to Williams Land in exchange for
$337,500 of Williams Land's future receivables.

b. Apex filed a UCC-1 financing statement asserting a security
interest in all of Williams Land's assets, including accounts
receivable.

c. Williams Land made payments totaling $228,941.48 to Apex
pursuant to the MCA Agreement.

d. Within 90 days before Williams Land filed for bankruptcy, Domtar
Corporation paid $30,159.42 directly to Apex pursuant to the MCA
Agreement.

e. CFI held a senior perfected security interest in Williams Land's
accounts receivable, including the Domtar receivable paid to Apex.

Holding:

f. The MCA Agreement was a loan, not a true sale, because Apex
retained significant recourse against the Debtor in bankruptcy,
indicating Apex did not bear the full risk of non-payment. As a
usurious loan under New York law, the MCA Agreement is void ab
initio. The Debtor, Williams Land, received reasonably equivalent
value from Apex in the amount advanced ($245,000), which was
less than the total payments made, so those payments are not
avoidable as constructively fraudulent. The $30,159.42 payment by
Domtar, made within 90 days before bankruptcy, allowed Apex to
receive more than it would have in a Chapter 7 case, satisfying the
preference elements. CFI did not establish the required elements
for conversion, including a present right to possession of the funds
paid by Domtar and a demand for return of the funds.
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2. J.PR. Mech. Inc. v. Radium?2 Cap., LLC (In re J.P.R. Mech. Inc.), Nos.

19-23480 (DSJ), 21-07079 (DSJ), 21-07082 (DSJ), 2025 Bankr. LEXIS
1319 (Bankr. S.D.N.Y. May 30, 2025)

Key Facts:

JPR Mechanical Inc. ("Debtor") and J.P.R. Mechanical Services
Inc. ("Services") filed for Chapter 7 bankruptcy on August 16,
2019.

. Prior to filing for bankruptcy, the Debtors entered into several

agreements with Radium2 Capital, LLC ("Defendant"), styled as
"Agreement for the Purchase and Sale of Future Receipts.".

Under these agreements, the Defendant advanced money to the
Debtors in exchange for a specified percentage of the Debtors'
future revenues, with the Defendant collecting daily transfers from
the Debtors' bank accounts.

. The Trustee sought to avoid three transfers made by the Debtors to

the Defendant under these agreements as avoidable preferences.
Holding:

The Agreements between the Debtor and Radium?2 Capital, LLC
constitute loans rather than true asset sales, despite being styled as
agreements for the purchase and sale of future receipts.

The Trustee has established that the transfers made by the Debtor
to the Defendant under the Agreements qualify as avoidable
preferences under 11 U.S.C.S. § 547(b).

. The Defendant failed to establish the applicability of the ordinary

transaction defense under 11 U.S.C.S. § 547(c)(2).

III. Issues with MCAs in and out of Bankruptcy.

A. Property Law Issues with MCAs

l.

2.

Can you sell (and transfer property rights in) something that doesn’t
exist yet?

An assignee of rights under a contract stands in the shoes of

the assignor and has no greater rights against the account debtor than did
the assignor. In re Concrete Structures, Inc., 23 B.R. 605, 614 (Bankr.
E.D.Va Sept 30, 1982), citing Farmers Acceptance Corporation v.
DelLozier, 178 Colo. 291, 496 P.2d 1016, 1018 (1972).

The Restatement of Contracts: “A contract to make a future assignment
of a right, or to transfer proceeds to be received in the future by the
promisor, is not an assignment.” RESTATEMENT (SECOND) OF
CONTRACTS § 330 (1981).

8
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4. MCA documents often assert both assignment of future receivables and
rights as a secured lender.

IV.  Issues with MCAs in Bankruptcy
A. General Observations

1. Apathy. Many MCA companies ignore debtors once in bankruptcy.

2. Unpredictable. MCA companies are not consistent in their approach or
the positions they take.

3. If “liens” — must be addressed or risk passing through bankruptcy
unaffected, regardless of MCA participation.

4. Is meaningful communication possible? How to contact (for
negotiation) / How to serve (for contested matter)?

B. Threshold determination necessary: Loan or Sale?

1. IfaSale:

a. The “sold” account is not property of the estate.
. Cash collateral problems - Debtor cannot use “cash.”
c. No automatic stay. No authority of the Court over nonestate

property.
2. IfaLoan:

a. Debtor may treat as a secured lender (subject to perfection issues,
if any)

b. Modification of the “effective interest rate”

c. Modification of the secured claim generally / valuation issues

C. Code’s treatment of postpetition receivables

a. 11 U.S.C. § 552(a) Except as provided in subsection (b) of this
section, property acquired by the estate or by the debtor after the
commencement of the case is not subject to any lien resulting from
any security agreement entered into by the debtor before the
commencement of the case.

b. Its purpose is to prevent a creditor’s pre-petition security interest in
“after-acquired property” (such as a “floating lien”) from attaching
to property acquired by the estate or debtor-in-possession after the
filing of a bankruptcy petition. See H.R. Rep. No. 595, 95th Cong.,
Ist Sess. 376-77 (1977) reprinted in 1978 U.S. Code Cong. &
Admin. News 5963, 6332-33 (“House Report™); S. Rep. No. 989,

9
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C.

95th Cong., 2d Sess. 91 (1978), reprinted in 1978 U.S. Code Cong.
& Admin. News 5787, 5877.

Under § 552, are accounts receivable generated post-petition are
subject to the claimed interest of an MCA? By their very nature,
the MCA agreement purports to buy receivables not yet in
existence.

D. How/when to get the issue before the Court?

1. Cash collateral motion

a.

b.

C.

How do MCA Companies approach cash collateral?

How does the MCA company’s “ownership” of future receivables
or receipts factor into cash collateral?

What if there are competing interstests? Accounts receivable may
have already been pledged to a conventional/non-MCA lender so
that the accounts receivable may be fully encumbered to a prior
perfected third-party lender.

2. Motion to impose stay

a.

Often necessary to address efforts by MCA to assert control over
the receivables.

3. Motion to determine secured status.

a.

Fed. R. Bankr. P. 3012(a) provides, in part, that, “[o]n request by a
party in interest and after notice—to the holder of the claim and
any other entity the court designates— and a hearing, the court
may determine: (1) the amount of a secured claim under § 506(a)
of the Code....”

Such request may be made, with certain exceptions, by motion in
accordance with Fed. R. Bankr. P. 3012(b).

Section 506(a) states, in relevant part, that “[a]n allowed claim of a
creditor secured by a lien on property in which the estate has an
interest, or that is subject to setoff under section 553 of this title, is
a secured claim to the extent of the value of such creditor’s interest
in the estate’s interest in such property, or to the extent of the
amount subject to setoff, as the case may be, and is an unsecured
claim to the extent that the value of such creditor’s interest or the
amount so subject to setoff is less than the amount of such allowed
claim.”

4. Motion to void lien

5. Claim objection

6. Declaratory judgment action

10
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7. Creditor’s motion and/or objection

E. Other Chapter 11 Issues

1. Eligibility - Debt Limits. In re Heart Heating & Cooling, LLC, 2024
Bankr. LEXIS 689 (Bankr. D. Colo. March 21, 2024)

a. Debtor checked the "contingent" and/or "unliquidated"
boxes for a number of claims that the Debtor characterized as
"merchant cash advance" "loans."

b. “The Debtor defaulted in its obligations well before the
Petition Date by, among other things, diverting all its receivables
into a new business checking account . . .. By diverting its
receivables, the Debtor made it impossible for [MCA] to collect
such receivables. So, there is nothing contingent about it because
the events giving rise to the [MCA] obligations occurred prior to
the Petition Date.”

c. The MCA debt is liquidated because the process for
determining the claim is fixed, certain, or otherwise determinable
by a specific standard: the MCA Agreements.

2. Executory Contracts

a.

Is an MCA agreement be an executory contract under 11 U.S.C. §
3657

F. Avoidance Actions

1. Constructively Fraudulent Transfers

a.

Some MCA advances represent a large difference between the
amount advanced relative to the amount received, so that there
might be a claim that the sale of accounts receivable/income
stream was not for “reasonably equivalent value,” making it
constructively fraudulent.

The focus of at least two courts have been whether the amount paid
to the MCA was reasonably equivalent to the amount that the MCA
advanced to the merchant rather than on the amount of
receivables/income stream sold to the MCA.

a. GMI Group, Inc. v. Unique Funding Solutions, LLC (In re

GMI Grp., Inc.), 606 B.R. 467, 495 (Bankr. N.D. Ga.
2019).

11
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b. GMI Group, Inc. v. Reliable Fast Cash, LLC (In re GMI
Grp., Inc.), 2019 WL 3774117 (Bankr. N.D. Ga. 2019).

2. Preferential Transfers

a. Preferences appear to be much harder to successfully litigate than
constructively fraudulent conveyances because one element of a
preferential transfer is that the transfer must have been “for or on
account of an antecedent debt.”

b. As is the case with most MCA analyses, whether the transaction
involved is a loan, with resulting debt, or a sale of accounts
receivable/income stream, goes a long way in determining whether
or not payments made as a result of the transaction could be
clawed back as preferences.

c. And, if the transaction is characterized as a sale and not a loan or a
secured transaction, one of the fundamental elements of a
preferential transfer cause of action is lacking.

d. However, if the transaction is characterized as a loan or a secured
transaction, typical preferential transfer analysis will then be
appropriate, especially if there is a prior, properly perfected
security interest, to a third party, in the debtor’s accounts
receivable.

G. Discharge/Dischargeability
1. SubV v. Traditional Chapter 11 Cases

a. Discharge litigation in traditional Chapter 11 cases does not occur
because 11 U.S.C. § 523 was limited in its coverage to individuals,
and not to corporations.

b. However, the statutory language of Subchapter V with respect to
discharges (occasionally described as “awkward”) leaves open the
issue of whether or not discharge litigation could be brought
against a corporate debtor in a Subchapter V case.

c. Substantially all of the lower courts considering the issue ruled that
discharges apply only to individual cases and not to corporate
Subchapter V cases.

2. Cantwell-Cleary

a. The Fourth Circuit, however, in Cantwell-Cleary Co., Inc. v.
Cleary Packaging, LLC (In re Clear Packaging, LLC), 36 F.4th

12
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509 (4th Cir. 2022), ruled to the contrary and found that “[w]hile
the question is a close one,” it disagreed with the trial court and
ruled that all Subchapter V debtors are subject to the discharge
limitations described in 11 U.S.C. § 523(a) and not just individual
Subchapter V debtors. Id. at 512.

The court dissected the applicable statutory sections and found that
“any” tension between the language of § 523(a) addressing
individual debtors and the language of § 1192(2) addressing both
individual and corporate debtors, that the more specific provisions
should govern over the general.

So, while § 523(a) refers to a number of discharge provisions of
the Bankruptcy Code, § 1192(2) is more specific, and addresses
only Subchapter V discharges.

Again, while noticing the language might be “clumsy,” the court
also found that the abrogation of the absolute priority rule in
Subchapter V was a bargain for “give” that justified, from an
equitable standpoint, including corporations within the coverage of
§ 523(a) of the Bankruptcy Code.

The Fifth Circuit agreed with the Fourth Circuit in Avion Funding,
L.L.C.v. GFS Indus., L.L.C. (In the Matter of GF'S Indus., L.L.C.),
99 F.4th 223 (5th Cir. 2024).

3. Individual / Guarantor Issues

opooe

Section 523(a)(2)(4) and (6)

Stacking

Other covenants

Trust/fund/embezzlement

In re Daddosio, 2023 WL 5355265 (Bankr. N.D. Ill. Aug. 21,
2023). Debt nondischargeable under § 523(a)(4) and (a)(6) when
debtor sold assets covered by MCA company’s blanket lien
without providing proceeds to MCA company.

H. Recent Enforcement Actions.

1. People v. Richmond Capital Group LLC, 195 N.Y.S.3d 637 (N.Y. Sup.
Ct. Sept. 15, 2023)

a.

Special proceeding brought by the New York Attorney General
against various MCA lenders (collectively defined as the
“Predatory Lenders” in the court’s opinion).

The proceeding was brought pursuant to New York Executive Law,
which allows for injunctive relief, restitution, and damages where a

13
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person or business engages in repeated or persistent fraud or
illegality.

c. The court reviewed 140 sample MCA agreements from the
Predatory Lenders, determined them to be loans instead of true
sales, and that such loans were usurious.

d. The court found the Predatory Lenders had committed fraud and
thus the MCAs were void, and that the loans were procedurally and
substantively unconscionable and were thus void.

2. The State of New Jersey v. Yellowstone Capital LLC et al. !

a. In December 2022, the Attorney General of New Jersey announced
a $27.4 million settlement with a private equity firm, its parent
company, and six other associated companies (collectively,
“Respondents”) related to the violation of the New Jersey
Consumer Fraud Act (“CFA”).

b. The Respondents, like many MCA companies, have targeted small
businesses to enter into lending agreements disguised to purchase
future receivables.

c. Under the order, the Respondents are enjoined from engaging in
any practices that might violate the CFA, and the Respondents are
required to pay all outstanding balances and any other associated
fees.

V. Checklist for MCA Reviews?

A. WHAT IS THE NATURE OF THE AGREEMENT: A BONA FIDE SALE OR A
LOAN?

1. Is the lender’s purchase based on the creditworthiness of account debtors
or the cash flow of the borrower?

2. Does the language of the agreement create an absolute obligation to pay
the purchase price?

3. Does the seller have a right to excess collections?

4. Does the seller retain an option to repurchase the accounts?

5. Can the buyer unilaterally alter the pricing terms?

6. Does the seller have the absolute power to alter or compromise the terms

of the underlying assets?
7. What is the direct benefit to the seller? Indirect benefit?

B. WHAT ARE THE TERMS OF THE AGREEMENT?

! Because the case was resolved through settlement and a consent order, it does not have a traditional case citation.
2 Based on the checklist included with the article by Barron, Barbara M. and Sather, Stephen W. (2019
July/August/September). Why MCA? Adding Havoc to Chaos. Commercial Law World, 8.

14
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Origination Fee

Holdback

Payment—when? how much?

Who collects receivables?

Security interest? In what?

Is there a forum selection clause in the agreement? If so, is it mandatory,
permissive or ambiguous?

Is there a choice of law provision in the agreement? Is it substantive v
procedural?

Which states law most benefits the client?

C. IS LENDER HOLDING AN INTEREST IN PROPERTY OF THE ESTATE?

1.

Is there a UCC-1?

2. Blanket or specific lien to receivables purchased?

3.

4,

Security interest in all accounts or specific accounts or a percentage of
accounts?

Date of filing in relation to other UCC-1s and in particular to traditional
secured lenders

D. OTHER MCA’S WITH THE SAME DEBTOR? / STACKING?

l.

Any potential §523 issues for client / principal?

2. Do you have copies of the applications?
3.
4. Did the client disclose all MCAs?

Are the MCA'’s related (if multiple)?

E. IS THE MCA REGISTERED WITH VIRGINIA?

1.

Sales-based Financing provider registration required

F. IS THE CREDITOR A CREDITOR FOR PURPOSES OF AVOIDABLE

PREFERENCES?
1. Who benefited?
2. Antecedent debt.
3. How much received in comparison to hypothetical chapter 7?
4. Transfers made in ordinary course of business?
Attachments

A. Dischargeability Complaint / Allegations
B. Example Motion Re Enforcing Stay / Testing Characterization of Transaction
C. Special Notice of First Day Motions example

15
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CaselEEEE Docl Filed08/13/18 Entered 08/13/18 11:17:03 Desc Main
Document  Page 3 of 43

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF VIRGINTA
HARRISONBURG DIVISION

I RE:
I— Case No: NI
Chapter 13
Debtor.
I [, Adversary Proceeding No.,____
as servicing agent for [ NNGNGTGcGzGNGGG_
.
Plaintiff,
V.
1
Defendant.

COMPLAINT TO DETERMINE NONDISCHARGEABILITY OF
DEBT OWED TO I, .

. (o, o corvicing provider for ([N

{“Colonial” or “Plaintiif™), by its undersigned attorneys, files this Complaint under Section 523

of Title 11 of the United States Code (the “Bankruptey Code™) objecting to the dischargeability

of a pre-petition debt owed by Defendant | NG L :bior hersin (“Debtor™),

and in support thereof alleges as follows:

JURISDICTION AND VENUIE

1. This is a core proceeding under 28 U.S.C. §157(b}2)1) and is brought pursuant
I
I
]
I
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to 11 ULS.C. § 523(a) and Fule 4007 of the Federal Rules of Bankruptey Procedure.

2. Subject matter jurisdiction is conferred upon this Court by 28 U.S.C. §§ 157,
1334 and 523,

LR WVenue over the instant action properly lies in this Court pursuant to 28 U.5.C,
§1409(a) becanse this Complaint arises in Debtor’s Chapter 13 bankruptcy case.

4, If the Court should find that this is 2ot a core preceeding, Colonial consents to
entry of final judgment by the Court.

5. This Adversary Proceeding relates o fn re ||| NG C::: o
I (Fankr WIDVA) (Chapter 133, now pending in this Court (the “Bankruptey Case™).

THE PARTIES
6. Plaintiff, Colonial, is and was, at all relevant times, a Virginia Corporation,
7. At all times relevant to the instant Complaint Colonial’s principal place of

business was located at 211-D Bulifants Blvd., Williamsburg, Virginia 23188, Colonial’s

principal place of business has since moved to 2500 Wilson Blvd, Suite 350, Arlington, VA

22201.

8. Upon information and belief, Debtor iz an individual residing in the
Commonwealth of Virginia al _(Warren
County).

q. Upcon information and belief, Debtor is and was at all relevant times the owner

and guarantor 0_{“l)i-umiﬁcd"}.

10, Colonial is scheduled as an unsecured creditor in Debtor’s bankruptey
Schedules; however, Colonial is a secured creditor based on a judgment lien created by a

foreign judgment which was docketed in the Warren County Circuit Courl on February 20,

I sc. VS
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2018 as instrument 1180000124 (the “Judgment™). A copy of the Judgment is attached hereto
as “Exhibit A™.

11.  Colonial’s claim against Debtor, in the amount of at least One Hundred Sixty-
Two Thousand, Two Hundred Sixty Dollars and 40/100 ($162,260.40) {plus additional costs,
fees, expenses and interest), pursuant to a certain personal guarantee dated August 22, 2016
(the “Guaranty™) of the performance of Diversified’s obligations under a Revenue Based
Factoring Agreement dated August 22, 2016 (the “Agreement™) executed by Diversified and
Debtor as more fully detailed below. A copy of the Agreement, including the Guaranty is
attached hereto as “Exhibit B” and is incorporated by reference herein in full.

GENERAL ALLEGATIONS

12 Debtor filed for bankrupley under Chapter 13 of the Bankruptey Code on April
17. 2018 (the “Petition Date™).

13. Prior to the Petition Date, Diversified field a Chapter 11 bankruptey on April 13,
2018 {the “Chapter 117).

14.  Debtor signed the Chapter 11 petition on behalf of Diversified, as well as all
statements and schedules filed in the Chapter 11.

15, Pursuant to docket entry number 5 in the Bankruptey Case the deadline to object
to discharge was established to be August 13, 2018,

16, Accordingly, this Complaint is timely filed.

I'E ! T

17. On or about August 18, 2016, Debtor executed a Funding Application (the
“Application™) as part of the application process for the funding under the Agreement. A true
and correct copy of the Application is attached hereto as “Exhibit C,

18.  Inthe Application, a signed, written statement, Debtor was asked if Diversified
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had “any open MCA or loan acets™ and to list any such accounts and their balances. (The
abbreviation “MCA™ stands for Merchant Cash Advance.)

19.  In the Application, Debtor indicated that Diversified had two (2) such accounts,
one with Can Capital and one with LG Funding.

20, By way of the Agreement (Exhibit B), Debtor represented, warranted and
covenanted the following in wriling:

1L REPRESENTATIONS, WARRANTIES  AND
COVENANTS. Merchant represents, warrants and covenants that
as of this date and during the term of this Agreement:

2.1 Financial Condition and Financial Information. [s bank and
financial statements, copies of which have been furnished to
FUNDER, and future statements which will be furnished hereafter
at the direction of FUMDER, fairly represent the financial condition
of Merchant at such dates, and since those dates there has been no
material changes, fOnancial or otherwise, in such condition,
operation or ownership of Merchanl, Merchant has a continuing,
affirmative obligation to advise FUNDER of any material change in
its financial condition, operation or ownership. ...

2.9 No Bankruptey or Inselvency., As of the date of this
Agreement, Merchant represents that it is not Tnsolvent and does not
contemplate and has not filed any petition for bankruptcy protection
under Title 11 of the United States Code and there has been no
inveluntary petition brought or pending against Merchant. Merchant
further warrants that it does not anticipate filing any such
bankruptey petition and it does not anticipate that an involuntary
petition will be filed against it. ...

2.11 Unencumbered Receipts. Merchant has good, complete and
marketable title to all Receipts, free and clear of any and all
liabilities, liens, claims, changes, restrictions, conditions, options,
rights, morigages, security intercsis, equitics, pledges and
encumbrances of any kind or nature whatscever or any other rights
or interests that may be inconsistent with the transactions
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contemplated with or adverse to the interest of FUNDER.

2.12 Business Purpose. Merchant is a wvalid business in good
standing under the laws of the jurisdictions in which it is organized
andfor operates, and Merchant is entering into this Agreement for
business purposes and nol a3 a consumer for personal, family or
household purposes.

21. The Agreement also included the following notification in bold text “ANY
MISREPRESENTATION MADE BY MERCHANT OR OWNER IN CONNECTION
WITH THIS AGREEMENT MAY CONSTITUTE A SEPARATE CAUSE OF ACTION
FOR FRAUD OR INTENTTOMAL FRAUDULENT INDUCEMENT TO OBTAIN
FINANCING.™

22, The Agreement included a security interest in “all personal property of
[Miversified], including all accounts, chattel paper, cash, deposits, accounts, documents,
equipment, general intangibles, investments, inventory, or investment paper”,

23. Pursuant to the security agreement, Plaintiff was to have a first priority security
interest in Diversified’s assets.

24, In addition to guaranteeing that Diversified’s receipts were unencumbered
(paragraph 2.11), Diversified and Debtor also agreed that they would “not create, incur,
assume, or permit to exist, directly or indirectly, any additional cash advances, loans, lien, or
other encumbrance on or with respect to any of the Collateral or Additional Collateral, as
applicable without written permission of FUNDER.™

25.  During a recorded phone call conducted as the last component of due diligence
upon which Plaintiff’ materially relied to determine to provide funding under the Agresment
(the “Funding Call™) Debior was asked if Diversified had “a balance with any other merchant
cash advance provider.”

26, In response, Debtor indicated that there was a balance with LG Funding, but

I s VSE N
—
]

I
I T c!cphonc

I |':csimile

thennigan@inhnlawfirm.com

83



2025 SOUTHEAST BANKRUPTCY WORKSHOP

CaselEEEE Docl Filed08/13/18 Entered 08/13/18 11:17:03 Desc Main
Document  Page 8 of 43

did not disclose any other balances or accounts.

27.  Debtor entered into the Agreement in his official capacity on behalf of
Diversified, and personally as a guarantor, agreeing to be bound by all terms of the
Agreement,

28, Contemporancous with the execution of the Agreement Debtor also executed a
“Personal Guaranty of Performance™ whereby he personally guaranteed that he would not take
any aclion, nor permit Diversified to take any action that would breach the Agreement.

29, In reliance on the representations made by Diversified and Debtor in the
Application, Funding Call and Agreement, Plaintiff agreed to enter into the Agreement with
Diversified and Debtor.

30.  The Agreement provides for the purchase and sale of Diversified's fulure
receivables. Specifically, in exchange for an wpfront advance of Ninety-Eight Thousand
Dollars ({$98,000.00) (the “Funds™) Coconut Funding and Colenial would be entitled to
Dhiversified’s future receivables in the amount of One Hundred Thirty-Nine Thousand, One
Hundred Sixty Dollars (3139,160.00) (the “Purchased Receivables™).

31, Under the terms of the Agreement Diversified and Debtor were to use only one
(1) bank account approved by Colonial (the “Agreed Account™) to deposit Diversified’s
receivables. Diversified and Debtor were also to irrevocably authorized Colonial to colleet the
Purchazed Receivables by withdrawing ACH {Automatic Clearing House) payments from the
Agreed Account in the daily amount of Five Hundred Seventy-Five Diollars ($575.00).

32, On or about Avgust 29, 2016, Colonial advanced the Funds to Diversified, less
deductions for any fees and expenses required under the Agreement.

33, As a condition of funding required by Plaintiff, Diversified and Debtor used a

portion of the Funds to pay off their balance with LG Funding. Therefore, when the Funds
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were advaneced Fifiy-Three Thousand, Seven Hundred Seventeen Dollars (853,717.00) of the
Funds wers paid directly to LG Funding and the remainder of the funding was remitted to
Diversified.

34, Diversified's first ACH payment was drafted on or about August 30, 2016,

35, Befors making any further payments Diversified submitted 2 request to
substitute a different bank account as the Agreed Account.

36, The next five (5) payments were drafted from the new Agreed Account from
Aungust 31, 2016 through Seplember 7, 2016, bringing the total amount paid to Three
Thousand, Three Hundred Seventy-Five Dollars (£3,375.00).

i7. Each of the next three (3} paymenis was rejected and returned with an
indication that the bank account had been closed.

338. As a result of these three (3) failed transactions Colonial charged a fee of
Fifty Dollars ($50.00) pursuant to the terms of Appendix A of the Apreement for a total of
One Hundred Fifty Dollars (3150.00).

39, Mo further payments have been made to Colonial by Diversified or Debtor
since the September 7, 2016,

40.  Upon leamning of the returncd paymenis Colonial tried 1o reach Diversified
and Debtor by telephone and in writing. In fact, from September 13, 2016 through December
15, 2016 Colonial attempted to reach Diversified and/or Debtor by phone almost every
business day.

41. Despite these efforts Diversified and Debtor refused to discuss the breach
with Colonial. Instead, each time Colonial called Diversified and Debtor either refused 1o
answer, or hung up immediately.

42, On the few occasions Colonial’s call was answered, an employee of
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Diversified expressly would deny that Diversified had any relationship, account or balance
with Colonial.

43,  In December of 2016, afier months of evasive behavier by Diversified and
Drebtor, Colonial filed a lawsuit (the “Lawsuit™) against Diversified and Debtor.

44,  The Lawsuit was filed in the Supreme Court of the State of New York, County
of New York, pursuant to paragraph 4.5 of the Agreement which specifies jurisdiction and
venue in Mew York,

43, On July 5, 2017 Colonial was granted judgment against Diversified and Debtor
in the Lawsuit in the amount of One Hundred Fifty-One Thousand, Six Hundred Seventy-Six
Dollars and 32/100 ($151.676.32). {See attached Exhibit A.)

46. As indicated in Colonial’s Proof of Claim (Claim 16, filed on July 18, 2018), the
balance owed as of the Petition Date is One Hundred Sixty-Two Thousand, Two Hundred Sixty
Dollars and 40/100 ($162,260.40).

47.  As stated above, at the time the Agreement was being applied for and negotiated
Debtor representated that Diversified had only one or two balances with other merchant cash
advance companies; however, Schedule D filed in Diversified's Chapter 11 (attached hereto as
“Exhibit I¥") reveals these representations were false.

48.  Specifically, Diversified’s Schedule D reveals that at the time the time Debtor
made these false representations Diversified had balances with at least three (3) other merchant
cash advance companics:

a. Montville Funding, incurred in 2011
b. Small Business Term Loans, Inc., incurred in 2012, and
c. World Business Lenders, incurred in 2012

49, Additionally, despite Debtor’s representations that Diversified's receivables

I csimilc
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were unencumbered and that Diversified and Debtor would not ereate, nor allow to exist, any
liens adverse to Colonial’s first priority security interest, Diversified’s Schedule D reveals that
there were at least fve (5) ereditors with blanket liens on Diversified’s assels at the time these
false representations were made:

& Lennox Industries, Inc., incurred in 2012

b. Muontville Funding, incurred in 2011

c. Small Business Team Loans, Inc., incurred in 2012

d. One “Unknown Creditor” with a UCC statement field in 2014, and

£. World Business Lenders, incurred in 2012

50. Upon information and belief, at the time the Agreement was being applied for
and negotiated, both Diversified and Debtor were aware of the above referenced, pre-existing
balances and liens, but knowingly and intentionally withheld this information.

sl Upon information and belief, at the time the Agreement was being applied for
and negotiated, Diversified’s financial condition was such that the sum of its debts was greater
than all of its property at fair valuation exclusive of property transferred, concealed, or
removed with intent to hinder, delay, or defraud creditors and exclusive of property exempt
from a bankruptey estate under 11 U.S.C. §522.

52 Therefore, despite Debtor's representations to the contrary, Diversified was in
fact insolvent at the time the Agreement was being applied for and negotiated.

53. Upon information and belief, at the time the Agreement was being applied for
and negotiated, Diversified’s financial condition was also such that it was not able to pay its
debts as they came due.

54.  Upon information and belief, the documents provided to Plaintiff by

Diversified and Debtor did not accurately reflect Diversified's financial condition at the time
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the Agreement was being applied for and negotiated.

55, Upon information and belief, at the time the Agreement was being applied for
and negotiated Diversified and Debtor did not intend to perform their obligations under the
Agreement, Specifically, Diversified did not intend 1o use only the Agreed Account for
collection and remittance of the Purchased Receivables, Instead Diversified and the Debtor
intended to divert the Funds and the Purchased Receivables away from the Agreed Account
and to withhold payment due and owing to Plaintifl under the Agreement. Moreover, Debtor
did not actually intend to guaranty the Agreement.

36.  Despite Diversified and Debtor's refusal to remit the Purchased Receivables,
Diversified continued to operate and to have receivables after breaching the Agreement.

57. Despite defavulting under the Agreement after only six {(68) payments and despite
demand on Diversified and Debtor by Colonial, Diversified and Debtor have refused to remit
the Purchased Receivables in accordance with the terms of the Agreement, and Debtor has
refused to honor the Guaranty.

58, Upon information and belief, all of the acts and omissions that constitute a
breach or default of the Agreement were preformed or omitted by, at the direction of or with

the consent of Debior,

(Nondischargeability of Debt Pursuant to 11 U.S.C, § 523(a)(Z)(A))

39, Plaintiff repeats and realleges the above allegations set forth in Pavagraph 1
through 58 and incorporates the same herein as though more fully stated at length,

60.  Debtor’s liability to Colonial, as alleged herein, is a debt for money owed and
services provided within the meaning of 11 U.S.C. § 523{a)(2).

al. Debtor obtained money and services by false pretenses, false representations,
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and/or actual fraud within the meaning of 11 TS.C. § 523(a)(2)A).

G2, Pursuant to Section 523{a}2}A) of the Bankruptey Code, a debt in which a
debtor obtains money by false pretenses, false statements, or actual fraud shall not be
dischargeable.

63, Plainiifl believes and alleges that Debtor knowingly and intentionally made
false representations with the specific intent to induce the Plaintiff to enter into the Agreement
and to induce Plaintiff to advance the Funds.

4. Upon information and belief, at the time the Agreement was being applied for,
negotiated and executed Diversified and Debtor did not intend to honor their obligations under
the Agreement or to usc only the Agreed Account for the collection and remittance of the
Purchased Receivables. Moreover, Debtor did not intend to honor the Guaranty, but intended to
divert the Funds and the Purchased Receivables away to be used for non-business purposes.

f3. Debtor also engaged in the following:

a} On or about August 18, 2016 Debtor completed the Application in which he
falsely and fraudulently represented that Diversified had only two (2) balances
with other merchant cash advance companies.

by On August 22, 2016, Debtor executed the Agreement in which he falsely and
fraudulently represented that Diversified was not insclvent.

¢} On or aboul August 29, 2016 during the Funding Call Debtor falsely and
fraudulently represented that Diversified’s only merchant cash advance balance
was with LG Funding.

d} On or about August 29, 2016, Diversified and Debtor received money from
Plaintiff based on Debtor’s false and fraudulent statements and acts.

0oh. Upon information and belief, as fully detailed above, at the time the false
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representations andfor material omissions were made, Debtor knew his representations and
omissions were false, untrue and misleading, and, as a direct and proximate cause of these
intentional misrepresentations and omissions, Debtor knew that Plaintiff would be induced to
enter into the Agreement and o advance Funds to Diversified and Deblor.

67. Upon information and belief, Debtor intended to induce Plaintiff to act or refrain
from acting upon his misrepresentations andfor material omissions, and Plaintiff justifiably
relied upon such false representations and omissions.

68, Colonial suffered damages as a direct and proximate consequence of the
misrepresentations made by Debtor.

69, Az g result of misrepresentations and fraud by Debtor, Debtor obtained from
Plaintiff, imter afia, money which would not have been aothorized by Plaintiff if the
misrepresentations had not been made, or if material facts that were omitted and concealed,
were actually disclosed.

70.  Debtor's statemenis and acls described above constitute conduct to obtain
money by false pretenses, false staternents or actual [Taud.

71. Debtor’s obligation to Plaintifl is a debt for money, property, services, or an
extension, renewal, or refinancing of credit, obtained by false pretenses, a false representation,
or actual fraud

12 Thus, Colonial is entitled to an Order from this Court declaring that, pursuant to
11 U.S.C. § 523(a)(2)(A), Debtor’s debt to Colonial is non-dischargeable, and a judgment for

meney damages as may be proven at trial.

SECOND CLAIM FOR RELIEF
(Nondischargeability of Debt Pursuant to 11 U.S.C. §523(a)(2)(B))

73. Plaintiff repeats and realleges the above allegations set forth in Paragraph 1
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through 72 and incorporates the same herein as though more fully stated at length.

74. Debtor’s liability to Colonial, as alleged herein, is a debt for money owed and
services provided within the meaning of 11 U.S.C. § 523(a)(2).

75, Pursuant to 11 U.S.C. §523(a)(2)(B), a debt in which a debtor ebtains money by
a statement in writing that is materially false respecting Debtors or an insider’s financial
condition, on which the creditor reasonably relied, and which Debtor caused to be published
with intent to deceive is nondischargeable.

76, Diversified is an insider of Debtor because, at the time, Debior served as owner,
managing member andfor person in control of Diversified, within the meaning of “insider”
under 11 ULS.C. § 1013 1)(AXiv).

7. Diversified and Debtor did obtain money from Plaintiff' by the following
wrilten, materially false statements respecting Diversified's financial condition on which
PlaintifT reasonably relied, among others:

a) On August 18, 2016, Debtlor executed the Application in which he falsely and
fraudulently represented that Diversified had only two (2) balances with other
merchant cash advance companies.

) On Aungust 22, 2016, Debtor exceuted the Agreement in which he falsely and
fraudulently represented that Diversified had marketable title to its receivables
free and clear of all liens and encumbrances,

¢) On June 30, 2016, Debtor executed the Apreement in which he falscly and
fraudulently represented that Diversified was not insolvent, that he intended to
use the Funds for business purposes only and not for personal, family or
household purposes, that he would use only the Apreed Account for collection

and remittance of the Purchased Receivables and that he intended to guaranty
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the Agreement.

d) Upon information and belief, as fully detailed above, at the same time the
representations were made, Debtor knew these representations were materially
false, untrue and misleading.

8. Debtor caused these false statements to be made in writing with the intent to
deceive, including, but not limited to publishing such statements in the Agreement.

79.  Diversified is an insider of Debtor because, al the time, Debtor served as owner,
managing member and/or person in control of Diversified, within the meaning of “insider™
under 11 US.CO§ 1013 1D(ANIv).

80, Plaintiff reasonably relied on these written statements made by Debtor in
deciding to enter into the Agreement with and advance funds to Diversified and Debtor.

81.  Plaintiff suffered damages as a direet and proximate consequence of the
materially false statements made by Debtor.

82, As a result of these materially false, written statements by Debtor, Diversified
and Debtor obtained from Plaintiff, infer afia, money which would not have been authorized by
Plaintiff if the materially false statements had not been made.

83.  Deblor’s aetivities described above constitule obtaining money by materially
false wrilten stalement reparding Debtor’s or an insider’s financial condition, on which
Plaintiff relied, and which Debtor made with the intent to deceive.

84.  Consequently, Debtor’s debt to Plaintiff is one for money obtained by materially
false wrillen statement regarding Debtor’s or an insider’s financial condition, on which
Plaintiff’ relied, and which Debtor made with intent to deceive, and Colonial is therefore

entitled to an Order from this Court declaring that Debtor’s debt to Colonial is non-

dischargeable and a judgment for money damages as muy be proven al trial .

, Esq. VSE # I

Telephone
Facsimile



AMERICAN BANKRUPTCY INSTITUTE

CaselEEEE Docl Filed08/13/18 Entered 08/13/18 11:17:03 Desc Main
Document  Page 17 of 43

THIRD CLAIM FOR RELIEF
(Declaratory Relief — 11 U.5.C. § 523(a)(4) — fraud or defalcation while acting in a fiduciary
capacily, embezzlement or larceny)

85, Plaintiff repeats and realleges the above allegations set forth in Paragraph |
through 84 and incorporates the same herein as though more fully stated at length,

86.  There is an actual controversy between Colonial on the one hand, and Debtor on
the other hand which is within the jurisdiction of the United States Bankruptey Court, and the
Court may declare the rights and other legal relations of the parties to this action and enter
further necessary or proper relicl based on its declaratory judgment.

87, Debtor's ligkility to Colonial as alleged herein, is a debt “for fraud or
defaleation while acting in a fiduciary capacity, embezzlement, or larceny™ within the meaning
of 11 LLS.C. § 5323(a)(4).

g8, Debtor, obtained funds by committing fraud and defaleation while acting in a
fiduciary capacity as an owner, shareholder, officer andfor director of Diversified.

29, Upon information and belief, Debtor misappropriated significant portions of the
Funds and/or the Purchased Receivables for his own benefit by frandulent intent or deceit.

a0. Upon information and belief, Debtor transferred the Funds and/or the Purchased
Receivables into accounts accessible only 1o Debtor which constitutes larceny.

91.  Debtor used and/or disbursed the Funds and/or the Purchased Receivables
without explanation, reason or purpose relating to Diversified’s business.

92. Alternatively, Debtor's misappropriation of the Funds andfor the Purchased
Receivables was embezzlement becaunse Diversified entrusted Debtor with the Funds andfor the
Purchased Receivables and because Debtlor may have oblained control over such Funds andfor
the Purchased Reecivables without Diversified s authorization,

Q3. Colonial sustained damages as a result of Debtor's fraud and defaleation while
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acting as a fiduciary, his embezzlement andfor his larceny of the Funds and/or the Purchased
Receivables.

94.  Thus, Colonial is entitled to an Order from this Court declaring that, pursuant to
11 U.S.C. § 523(a)(4), Debtor’s debt to Colonial is non-dischargeable, and a judgment for

money damages as may be proven at trial.
PRAYERF E

WHEREFORE, Plaintiff requests judgment against Debtor as follows:

A On its First Claim for Relief, for judgment against Debtor determining that the
amount owed by Debtor to Colonial is not dischargeable in the Bankrupicy Case, in any other
chapter under Title 11 to which this case may be converted, and in any future bankruptey case
filed by or against Debtor, and for money judgment according to proof;

B. On its Second Claim for Relief for judgment against Debtor determining that the
amount owed by Debtor to Colonial is not dischargeable in the Bankruptey Case, in any other
chapter under Title 11 to which this case may be converted, and in any future bankruptey case
filed by or against Debtor, and for money judgment according to proof;

. On its Third Claim for Relief for judgment against Debtor determining that the
amount owed by Debtor to Colonial is not dischargeable in the Bankruptey Case, in any other
chapter under Title 11 to which this case may be converted, and in any future bankrupley case
filed by or against Debtor, and for money judgment according to proof;

D. Granting attorneys’ fees and costs herein incurred; and

E. Granting such other and [urther relief as this Court may deem just and proper.
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abanlute cumer| (n considension of The funds provided |~ Pasinge Prcs”) fpeesfied balov, 21 of Merchare's fistune soseipes, accounts, oontract fghts and athor obliganions arinsg, froem o

relatieng vo the pay me m ol mossay Fresn Merckan™s customens” andior cther thnd party fayoes feolbectively tae ~Repmpty” defined s all paymoents mods by cash, chack, electnmss mnsfer or
ottt Furmm ol aosetary paysnaem inthe or wuree of the Pesrchant's nsiness ], o toma as the " Bapeipts Pagrhoaed A haws bt detivoned by Meachant 16 FUNDER The
Hegeepts [fandhased Amount shall he pad (o DER by the Mepchani amevacably sothonseses galy ooy deposiing oocound acceptabie i FUNDER qthe * doroen ™) w remil la pevceniags
speilbed telow (ihe " Spesilied Percaeaes ™) of the Merchost' s Hecerpis, bl such qinas 2o FURDER s eves puymen bs full of the Reocips Porchased Amouss. Incopuderaion of
servicing by aotcat, the Morchan bereby methonmes FUMITER o ACTH Debitthe ~Specificd Dasky Ausours™ froan the mrebani’s Bank secouma as The base paymen! crodiied againg the
Specified Pecpaninge due. I i e Merehams respomaldlfty 1o peovide hark stayerenis for am am) 3] bank accoums beld by the Mercham s rornscils the dally payeone . mode agasnst 1he
Sposifizd Porentipe pormitting FUMIIER 1o debil or credu the ifferenes 1o the nscrchan s dhat penoment uthe Spocificd Mercenings Frikae b paovide al of theie bank sislements an &
lemicly ranmer o asng & moath thall fofan afl rights w e neconciliions. FUNDER may, upea Merchast™s sequesd, adjied the smont of sy payient des ooder Bhis Agreemen w
FUHEER"s sobe dércrotion and 351t deems ppiogriate 15 servscing this Agreemend. Mercham mniesstands that 18 15 nesponsihlc Tog sraring that lands adogeate i oover st e be debised
by FUNDER semsins in the aegount Merchast will be held responsibde Rog any foes incureed by FUNDER resulisg from 3 rejected ACTI amemold of on evend of defad. (See Apposbis o)
IMUIKDER i not respornatile for any ovedrafls of repected transacuons m The Merchants Secemet wheth mmy resull from FUNIHER" schedaled ACT dubil under the seam nf s agseement.
Wotwrihaanduvs smyihing 16 the comeley 16 dhis Aproemenl on any other sproenest hetween FUNDER und Morchant, upon The veilalion o ron o comtaingd s Secton | 11 of the
MERCHANT AGREFMENT TERMS AND CONDITIONS o the ogamence of 2n Lvent of Defaall undor Soction 5 of the MERCTHAN] EEMEMT TERME AN CONDITIONS, the
Speoified Percontags shall cqual B0 A, lieg af a1l foes appliealie undes s cgreereid s contained th Appendis A

Parchase Priee: SYE,000,03 Spesified Percentage: 104% Speeifie Dally Amount: S5TL06 teeewipts Perchiamed Amoanr; $13%, 16000

TUE TERAE, DEFIRITIONS, CONDITHNS AXD INFOIRMA TION SET FORTINON PAGE 2, TIE “ME ANT SECURITY AGHEEMENT" AND A DMIMSTRATIVE

SMERCHANT ¥

OWKERGUARANT O £2

By . —
{Print Kame and Tite) (Signaturc)

I

By
{Company THlLer]) {Sigmzinre)

Yo thie exiznl s Fardh barsin, esch of ihe pasiies is oblignted upon his. her of 115 execohon of she Agsecent o all eems of the Agreemens, including 1l Addisional Temms 121 esih below
Each of above-signed Mercham asd Cwirms) icjecsems Chal be o she iz suthonzesd o spn fhes Agresmment [or Murckand, legully barding mid Monchot to repay this okl spation mnd thai 1he
indonnadica provided herse ofd an 3 of FUNDER docamesis, fms s srovusdad iennews i frue, Secomie and complels 18 all fespects. 03y sech wBmation is lalse o malesding,
Merchant =ik by doemed v mlenat becach of all amecments between hondoen and PUNDER sod FUSNDER dall b entithed to 8] resmdice seibable pedes s, berchaes and cach of fhe
Franvesigimd Owiicss auilioness PUMDER, i ngests andd fepreseniolsvas 3nd any credit repanang agency engaged by FUNIER, so (8) bmvesiipate any fehzrenses given or any vkl umermils

CFM ACH 01-35-16 Y = 5i-rvicing Mgont
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' Phene: (808) 237-2443

;::?-_-.. Gontract ID# 1014702
@0@:0 "w Sales Partner: [NNEGNGEGENGGGNE

L.

er data obiained Troimor sbout Mesebem oo any of fp Ornes fon he porposs of Ues Aprecmesd, aad (ol ceodil repen ol ame W gow 62 lor 20 Joryg ax Merchanl andior Cremara)
enquinuz bo have sy oblegation awed 1o FLINDIER

ANY MISREPRESEXNTATION MADE BY MERCTANT OR OWAER I¥ COXNNECTION WITH THIS AGREEMENT MAY CONSTITUTE A SEFARATE CAUSE OF
ACTHON FOR FRAUT OR INTENTIONAL FRAUDULENT INDUCEMEN T TO DBETAIR FINANCING,

CFN ACH 01-25-16 I 5:rvicing Agent



AMERICAN BANKRUPTCY INSTITUTE

Case B Doc1 Filed 08/13/18 Entered 08/13/1

L TERMS OF ENROLLMENT 1N PROGRAM

L) Merchant Depoill Agrecmgnt,  Morcbaat shafll
wioons an agremset (the ~Mesehanl_[hepeel
Aprecwen|™ secoplable o FUKDER, with n Bank
neeepizbie ta TUNDER, o ohiain dectrome fumi
tramsfer services, Meschami shall provide FLINDER
awdior  it°s authorized agent wilh all of the
infoemation, sushorizmtions wecessary for verifving
Merchang's receivables. receipls and deposins into the
svouhl, Mortham shall authosize FUNDER andfor
W's agent to deduct the smounts awed 1 FUNDUK
fiwr the Receipts 3¢ specificd herein fom settlemend
amouns which wowhl stherwise be due 10 Merchany
b penmitting FUNDER to withdrew the specilic
daily  amowrd oredited  agaisst  the  specified
porcendspes by ACH debit of the Merchan, aocoui.
The sulborization shall be ircvocshle withow ihe
written comsent of LN DIEK.

L2 Term of Apregment. This Agreemem chall have
un indefingte term that shali s either amil oll e
Mercham's  oblipfticas 1 FUNIDER e fully
satisficd. Thix shall imcheda bug pod be limdted fa any
reneaals, culslanding Bo0s or coste.

. FUMDER reserves the right 1o
rescind the offer o nmke any porchase payments
| in By sule dés

mrial i . Merchamt ond {iwarangos] £}
authortze FUMDER and & agents w investigae thew
fisanicinl responsibility and Bigery, and will provids
0 FUMIMIR asy hank or fmmncial wslemenls, tax
returns, o, i FUNIDER dezng necovany geioc fo or
2 any ume afler excomion of this Aprecnsenl. A
Miotesogy of this asthorization will be decnsed 2s
ameptable for relesse of fivamsisl  formasrion
FUMDER 15 sothorized 1o wpdate such informatson
and Gmancw) peoliles from tinee 40 tivwe 2% i docms
Appropale
Transacls i Merchant authorizes (beir
Bank 1w provide FIRDEIL with Merchant's hanking
or procesang hislory 16 daamine qualification o
conzinaation (s (his progran.

L Imilemmnifieniion, Merchant smd  Dusramensy
jalmly and severally indsrsily nnd hedd harmbess
Pocessor®ank, s offipers,  directors  and
sharchobders aping ol loses, davapes, eluines,
liahilitics  and  exponses  (mcluding  mewsomible
atnrney s foes) mcurred by Processor resulting from
[n) claimn assencd by FUNDER fus monios owed tu
FUMDER from Merchaet and () actions taken by
Tencemtor w reliznoe upon inforimibics of MmatREENs
provided by FUNDER

LT Mo Liability. In ne evest will FUNDER{or amy of
e Fumders]  be lable fie any cloims asseried by
Mberchant under any legal theory for Tos peofit, Test

. bsl busi i il xemplory,
punitive, special, incidental, indircet or comsbijusatial
danmages, sach of which is waived by Mercham and
Guansbos).

1 Relinnee an Terms, Section LI, 17, 15 and 2.5
of fhis Agrecment ore ageesd 1o for the benafit of
Merchant, FUMDER  and  Procosar.  and
morwithsavding the fact that Proceseos (s mat 0 party
of this Agreenest, Processor mav rely upon ther
lerins anad saise them os a defense in any action
L Murchant aed FUNLER agree
thst the Purchase Prce under this Aprociwt is o
ewchange for the Purchased Amount and thal such
Purchass Price is nat imended 10 be, nes shall i be
constracd a3 3 kan fram FUNDER 1o Merchant
Mherckant agrees that the Purchase Trice is in
exchuope for (b sk of fusare Reccipts parass e
this Agreement equals the fain markel value of such
Recoipis FUNDER e porchised ond shall own )l
b Roceipls deseribed in this Agrormwest op 1 the

CFi ACH 01-25-16
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liall Porchased Anomet s the Recoips ae aealed
Fayments made 10 FUNDER in respect we the fll
anicant of v Reccipis shall bo coaditioped wpon
Merchunt's sibe of products and services and the
payment therefane by Morchast's customers in the
mamner provided in Seevion 1,1, Im oo evem shall ihe
agprepate ol all amousts Be deemed A Emercn
heseunder and charged or collectod bosvuiier cxooed
the rghess rete permissible ot law. Im tbe event that 2
courl determines (kA FLUNDER has chaiped or
treceived interest bercundsr in exeess of the highea
npplicable rale, the sale in effeo hercandsr shadl
amtonsatically be redwcsd 10 il maxinwor mbe
peemined by applicable B and FUNDER shall
promgitly refand 1o Merchant any inlerest reesived by
FUMNDER in oxeess of the aasboun el moe, @
heing Eended thit Merchant mol pay o confeacd e
pay, and cha FUNDER no regcive of oontmc! b
receive, dircaly or indivectly i oamy  maneor
whalsoever, intered! in gveess of tha which may be
paid by Merchant under applicable law.

A0 Pawer of Aftormes  Mercham  irrevucably
appuints FUNDER ac s agenl and siormeysin-fact
with Full autharily 1o ke Bey sctios or execuse am
imsirument or documsm e scibe all aldigatons due
o FLINDGER [ram ProcessorBank., or in the casc ol
wviolavies by Werchant of Sectics 1,12 or the
ceeurrence of am Evenl of Defish imdor Soction 4
hesend, from Meschopt, snder thiz  Agresment,
inclding withouat limémtion (i) 1o ebinin and adjust
ingarance:, (i) o collect memics due o w0 beoome due
urder or in regpect of any of the Callatanl, (5l 50
receive, endorse and oolleet any chesks, moles. drafis,
wsimmeniy, deamnents o chanel  poper @
enompation with ceuss (1] or chmse (8] above, (110
sigh Morchant's mame an any' mvesne, hill of Ladicg.
of assipmnient dirocing o mrevun) dlehbore
in ke payment dereetly fo FUNDER, and (3] 18
fle amy claims or take any actioe oo institae oy
prosseding which FUMNEER may deems neoessary Tar
the colfection af any of the wwmmid Purchased
Aqmwsant Trom ibe Collater). o ptheratsr o enfons:
its rights willh rospect to payment of the Parchased
Ansunl.

L1 Profectipns Against Defanli,  The following
Prolcclions | teomgh 7 may be imoked by
FUNDER, immodistely and withoul ootice o
Msrebam n ks ovent {3) Merchant chanpes s
grrangemenis with ProsessorBank in amy awy that s
widverse w FLUMDER: {b) Morckam changes e
depesic necounl theogh whkich the Roccipds are
settled, o permile any event 10 occur that coubd
cantse diversbon of asy of Merchant's 1ransactions to
asaher  secsunt () Merchanl  inlermapts  the
operation ol this busingss [wihor thap  adwerse
weshor, nalurnl disstas o sos of God) nnsios,
mves. sells, disposss, traasfrs oF ofhersive conveys
s huginess or assets without {i) the express phoe
widlen comscot of FUKDER, and (i) the wrien
apreement of oy puchaser o ansferes e the
aysuanption of all of Merchant's obligavions usder
(s Asrcemien  purmEapl 1o docemsnation
stisfacieey fo FUNDER: or [d) Merchant 1skis any
action, Bils 10 wke any aclion o offes sny
incentive—ccogomic o otherwise—the resul of
which will be o induce asy custpmmer or CussoNeTs 1o
pay foe Werchant's services with nny means other
twan cheoks thar are seltled taronph Frosesswr. Theps
prodoetbans nre i addition w sny other reneedies
available to FUNDER 21 Bw. m ity o etherwios
iesumal b this Agreanséal.

Praweetion 1. The full uncalkecicd Purchnse Amoumn
phus all Beez due wnder this Agresmend and tee

I : Scrvicing Agent
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altsched  Sccunty Aproement beconw duc amd
payakle 1 full emmedintely

Pratection 2, FUNDEK may caforee the provisians of
tbve Persommd Ciuorantes of Performasoe apsinst the
Clmrarior,

Peosection 3, Morckaat shall, epot exeostion of this
Agreemen. dodives 1o FUNDER an  excouted
canfessian af judgment in faver of FUNDER i the
anmunt of the Puschase Amoust staied 6 the
Agrecment.  Upon broach of any provizion in s
paragraph 111, FUNDER nay eator fhan confession
af judgrsem as a judemest with ibe Clerk ol ihe
Cowri aml cxgcsule therean

Protervion 4. FURDER ansy enforoo ite eacuarity
intexest in e Uollueral demiliod fw Adticle 1L
herenl

Proeetion 5. The entice Purchoss Amoum skall
tecnenc mmedincly refundable to FUNDER Tram
Merchani,

Protcermn 6. FIRMDER moy procesd w0 peotest and
calorce s rights and remodies by laveuin Inoany
such loaswit, i owhich FUNDER shall secrer
jadpmen apnimst Merchant, Mercham sall be lable
for alt of FUNIDER S costs of lnwsail. incleding be
et lemited o all reasomable oomeys” feos and coun
[SEE

Frogesyion 7, Merchem shall, wpos excoution of this
Agrcemesd, delne |0 FUMDER as  execwied
assignment of fease of Merchand™s premises in
Bvor of FUMDER. Upon hreach of any provision in
this paragraph 12, FIRDER may exereiss its righis
wilvr wnsh msignment of lanse.

Panilocibon &, FUMDER may debit Meonchast™s
dopusitory accousds wherover stualted by means of
AU debil v facsimile sigssiwre op 3 compulor
generated check deawn an Merchant's bank stcount
or cihervase,

Lz P om_of_In Mlerchant and ewch
prermon algaieg thix Agecement on beballof Merchant
andice as Owner, in mespect of bimeell or hersell
persomally,  suthogires  FUNDER  to discyse
wifarmertiog  concemimg  Merchamt's  aml  och
Crper's crodit standing [including crodit buirenw
roparts tha FLIMDER obtaing) and husiness conduct
only 0 agents alfilimes sehsidiarics, 20d credd
reporiing burcass, herchant sod cach Owec hercby
walves fo (i maximum exteal pomieed by law sny
claim for domapes sgaingt FINDER or any of &3
affiiztes and thy Fenders rodatimg w2 any (3)
Investiganon undartaken by or on behall of FUMDER
a permined by this Agreemen oF [ii) disclosune of
[mfarmaison ns permsiied by this Aprecmant

L1} Coalidentiality, Merckant indessiands and agrees
that the torms and cosditions of tie products and
services alfered b PUNDER.  including  this
Agreement and any nber FUNDER decomeniolions
(eallectively,  “Confidential  Inforompet™)  arc
peogmictary  and  confideatis)  infoemating of
FUMDER. Accodingly wnless diselomare s required
by low or court arder, Morchast shall sor dischose
Confidential Information of FUNDER s any persos
ather thar an inrney, pooiumant, fnancial advisor
or emphoves of Merchant aha peeds 1o koow swech
mfenavion fe the purpose of advising Mercham
(“Adviser”) peovided sech Advisor gRs such
infogmmion sokdy Jor M purpose of advising
Micrchant @l fira agrees in wriling to be bound by
the terms of (s Section 1,05

LI4 Fwblicity, Merchanl and cagh Cweer only
amllserizes FLURNDER tiv use @3, bds of her mme in o
Jisting of clients and in advectising and racketing
makcrials wilh lbgir cxpross wWTilken eniseni

L15 WliA%s, Morchand hereby acknowledpes aesd
agees thal FUMDER may be using “deing hotingss
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2" or dbaT names 18 coundlion with vareeas
eaflers relating 00 the mansactbon between FUNDER
and Merchanl incheding the filing of L0
fizamcing sialemwoats and oifrer notiess or dings

1. REPRESENTATIONSE, WARRANTIES AND
COVENANTS Merchart represenis, warranls and
sovenants thal us of 1hes date asd during the toom of
thyis Agrecmenl

2.1, Financlal silitinn, ged Vinanginl lstormasisu,
It bapk and financial stdcments. copics of which
kave beon Jwssiched 1o FUNDER, and  futore
aaizments which will be fumished hereafior ab the
discrafics of FUNDER, fily reprosam the fisancisl
condition of Merchanl a1 such dales, and ginoe fhiose
datess there has bost oo maerial mdvarse changes
lmangial or otherwise, in such condition, vperation or
ownership of Merchanl Merchant bas & continatig,
alfamative obligative to advise FUNDER of asy
material pdverse change in its fancial condieon,
vpeeation o ownership. FUNDER ey reqoest
satements al any 1me during the performanse of this
Agretmem and the Merchant shall provide fiem 1o
FLNTIER withim § Bestiness days. Merchani™s fafure
1 do go £ 8 maioral beeach of this Aprceivent.

21 Gevorpmental  Approvals, Merchent i dn
camplisace and shall coanply with all lwag snd has
valid permais, sulbotimmons and licenscs to v
cnerte and bease 8 properties and 10 condict the
tuesinss in wiich it is presently engaged

23 Awtherietion, Merehan, and il porsons) signimg
s Agreemcnt en bebalf of Merchowl, lave full
nower and puthorty o incur sod porforn the
obligarions under this Agreemem, all of uhich bave
bcem duly guthommsd

L4 fwswraneg, Merchant will main@m  bosieess-
interrumbon  imsuramce napung  FUNDER 05 lows
payee amd sdditioeal mseed ia amounls und apains
risks us are salifBelpry 1o FUNDER and slell
pm'ld: FIRNDER proaf of such jmhirznce wpon

L_llli:nﬂﬂﬂlzﬂm
L6 CRswze o Mame or bacptisg, Morchas will mo)

condoo! Monchant's businecsss umder any nanw ofher
than as dischiied o e Proceteor and FUWDER or

chupge smy of its places of busingss,

2.7 Dy Barek Ot Morchant sl bateh oo receipls
weith the Pregessor oa 2 Jaily basis
5 Ex L Merchant will al swy link.

and from tnee i ime, epor ol lexst cat (1) day’s
prioe sotice from FLIWDER 1o Meorchant, excoute,
ackamwledge and deliver to PUNDER andior to any
olber parson, Persis fima of conpuration specificd by
FLINDER, 2 statemcnt cenifying dlat this Agrecment
i ummesdlifled and m full foree and effect (ar, i thare
Bave beca modificaiens, that the same it in fall foroe
ard offect as modified nnd watiag the modificntions)
amil stating the datex which the Parchased Ao o
sy portion thereol has been repadd,

1.9 Mo Rankrgplev or lnssdvemey, As of the date of
s Agreemaent, Merchast represems that & B el
insolvens and docs wal cantemplaie sid kas eat fiked
amy pelition for bankrupiey profection wnder Tidke 11
of the Unitcd States Code and there hos been oo
imvplimlary  pelition beoughl or pendip  apaivs
Merchant, Merchasd Turiber varrants thal it does not
anticipate Nling any sach bankngpicy petnion and i
does not anlicipate that oo imvolumiery petition will
be [led ogainst i In ihe evenl tha (be Mechas
files for bankreptey protection o i placed wnder an
voluntary  [Winp  Protectioas 2 apd 3 amc
imenodiovely invekied,

1,00 Additional Fieanzing, Merchant shall nod enter
iath agy arrasgemist, agrocment or commiiment
for any addilivasl finassing, whetker in the fwm

CFM ACH 01-25-16
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of a purehnse of recefvables or a foan (o Uk
busimess with any party odber than FUNDER
ﬂﬂ'hnul their wrirten |1mn LT

8 Merchamt has gond.
cmnpu;u and ml-eulﬂe ni'lls o 3l Reeoipts, free and
chear of any and all habslizies, lices. chines, changes,
restriclions, conddens. opfiont, FIgs, noigagcs.
secunty wioresls. aqoities. pledpes and encambiances
ol any kind oo witure whatsoever of aey olber rights
of  mderels (hed mmy Be dnoonsisend wilh the
nanE@ions costcglnod with, o adverss do the
interests of FUNIYER,

212 Basiness Pappase. Merchani is o valid basiness
n pocx] standing wnder the lyws of the jurisdictions in
which i i seganized anilice epemies, and Morcliant
is ertering wio this Aprecnent G busines purposes
anl ool ax a mnmer o porsonal. Bmily of
hauschold pusp

LLMMJ!M:L.!&HLH&M& Murchant's
excoutinn of aedlpe  porfomnance  under  this
Agreement will mod cause of eresc an event of
defhull by Merchant under any eomenct with aootber
[R50 €37 Ny .

1L EVEXNTS OF BEFAULT AND REMEDIES

3.1 _Eveots of Defawlt. The accurrcnce of any of the
fodlowing cvents shall congtiteie am “Ewvems of
Delauk™ hergmnder; (o1 Merchant shall viokute any
tem of covensnt in thes Ageeiesm: (B Ay
regduscastion or warrasly by Merchant n this
Aprcamens doll prove bo Bave heen iotoarest, false
o8 misleading inany malerial respect whes made ()
fderchamt shall admit in writing ile isakahty 6o pay (s
deias, or shall pmbe m pencral msspnmesd for the
benulit of creditoss, o amy peoceedg shall be
itinuted By o oapaiest  Mercham secking 1o
siljmalicaly o o bankege or maedvem, o secking
reorpanizanige,  omedgesncel.  sdmupsnd,  Of
compesition of 1 oy it deins, (1 she sending ef
molice of temmmation by Guamnlor, [2) Merchan
shall dranspirn. move, wlenun, ssapend, dissolve ur
werowinale il business: (1) Merchant shall tansfer o
szl all or sshstanially all of Be xsseis; (%Y Merchan
stz make e send notive of any inteoded bolk wle or
tramsfer by Merehant; (i) Mergham shall we moliiplz
depisitory geenums wilhus) the prnr nrilien conseng
of FUMIER; (jy Merchant shall change s deposifing
acoomd  withou! e prior weiten coesem ol
FUMDER; {k) Merchant skall perForm amy 321 thal
retheces iho valet of uay Collasoral granied wnder this
Agresment; o (1) Menchast skall defuelt onder nny of
the terms, coveranls aed conditions of any other
apresmess with FIMDER

3.3 Bemedses, in case any Evenl of Defsall oocurs and

i ael waived pursmam e Sectios 44,1 herol)
FUNDER an ils ewe and en beball of the Fusders
may proceed D proteet ond endoece M pighis o
remadier by st on equity or by ectics at law. of
balh, whether for the speific perfemance of any
wvenanl, aprosinend of ofher provisica conloied
horcin, or o enfarce the dinchargoe of Morchari's
ublipations hereunder  (mchoding  the  Persunal
Ciusrar#os) or ooy other legal es equotahle fighl or
renedy, Al righte, powera and remedics of
FIRDIER in connection with this Agrecmes ney be
cocreised ol sy Ume by FUNDER afor e
sesmrrence af an Tvent of Defiul, 3¢ cumubative
and poy eeclusive, and shall be in addilion e apy
oabur rights, pevwers of remadics provided by law or
aquily.

33 Costs, Merchan 28 pay w0 FUNDER 2l

reasanablc costs nwsocEed with (n) & brosch by
Aeerchant of e Covenands im this Apreemem and the
enforcemant thereel, and (b} the onbwcemoml of
FUMDER"s remadics e Forth in Soclion 4.3 abave,

I, - <:ricing Agent

13/18 11:17:03 Desc Main

incbudenp But mof limised (5 cour eosts and slarmeys
foes.

A Heguired Notifications, Merehan is requived w

give FITNDER written sotice within 24 Sours of
any filing uoder Title 11 of ke Unined Staces
Code.  Merchant ie reguired 1o give FINDER
geven days’ writier nafice prier 18 the closing of
any sale of &l or sebaramtinlly ol «f the
Merchan!'s astets ar stockh.

IV, MISCELLANEDS
4] _Medlicalinnsy Agrigmepis. Mo mpdificalion.

ansendnwent, waiver of comsent of any provision of
this Agreemend shall be glTective unbess the =ams
shall be i im vty and signed by FUNDER,

] m Mercham  acknowbadges  and
urderstands tkan FLMDER is acting ca s vwa bahall
nad as the advnigsstrmtes 20d lead dnvestor $or & geoup
al’ indepemdent pasticipants 3 st of which can b
provided 1o Merchant after furding and upen writlon
natice ta FUNDLR. FLUMDER ey azsign, transber or
sell s rights w receive e Purchased Amount of
delegane ms daties hercumder. cither in whale or in

.
43 Mafiees, All malwes, rogoesls, condend, demanids

aml  other comwmnicmions  bevoonder shall  be
dalivered by cortafied mal, feomm receint roquested,
w the reypsutive panics to this Aproement ot the
addrezace sel forih Im this Aprooment and skl
Ihecome effective oaly upon receig

ded_Walver Rewsedies, Mo @ibae o0 the pan af

FUNDER 10 wwerene, and oo delay in exeriging, any
night under this Apreament shall aperase as a waiver
thereal, noe shall any single vr partial exercise of any
npht umder This Agfeement proclude any other or
further exercise thercof or the exercise of any elber
right. The runsdics  proveded  berosnder o
cummlalive amd nol exelusive of auy  remodses
provided by Bw or oguify

4.5 Bin Efferi: w, ¥

Jurisdiction. This Agreemem shall be hindieg upan
and vare v the benchit of Merchant, FUNDER (and
s Panicspanis) and ihelr pospeciive sucoeasoes pnd
assigis., FURDER s Paricipms ball be Thisd pany
beneficiaries of all such aprecmionis.  excopt thut
Mlerchant shall win hove the right 1o assign ils nghis
beroumder or any in¥Tcsl erein withoul the ek
wiilbe consent iof FUNDER whach cossend may be
withheld  FUNDER's sole discretica FiRMDER
msorves e mphis 10 argn Ihis Agrcenecmt with o
withen price writen eolice o Meckast, This
Agreemetn stall he governed by and consrucd in
aevonlimoe with the lwe of the Stase of Mew Yook,
withing repands tu uny applicable principale of
canllics of law. Any suil, acthon o procecding
arisang boreunder. or e crprosstion, perfornaes
or hieach heresf, shall, iF FINDER s elocls, be
insptmted ia asy ooun sitling e Mew Yark. (the
“Accepiatle Fomms™h  Mercham agrees that the
Acpeptable Forums s convenicont 1o L and sabmise
4 the jeradiction of the Acceplable Fonams znd
waivis by s @l objeutiong o junsdicton or venue,
Should such procesding b inftmied in any othor
foram, Merchant werves any fight o oppose any
motson or apglication made by FUNMDER W wansfer
sath pmwrdm; to am Acoeplibic Twul'n
wiy il jon, ete. Al
rq'res.h'ﬁmmni wasrailscs sad covenants herein shall
mrvive The execution and dedivery of this Agreement
and shall camtinue @ B force weail all obigaticas
unier this Apreement shall bave baen spislied in ol
.'-nd this Aprecnen shall bave e minated.
4.7 Sgvernbilidy, [n case any of the provisions in this
Agreemen] b Tound 10 be imvalld, iegal wr
emenforccable iB any respoct. the valudity, lesality
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and enforscability of pny cther provision conlnined
Tecroin saall not im amy way be afecied ar impased

48 __Eatire  Agregwent, Amy  provision  fbereol
mohibited by law shall be inclfective only 1o 1be
exient of ssch probibition withawt invalidating the
rentakning provisions berool This Agrecmen! and
Security Azrecmend hercto cbody b cmire
agreensest hefween Merchant and FUNDER am)
supcrsmde all prio agresments and usdersiasdings
relating 10 the subjod raier hereod.

LY WAIVERL, THE PARTIES
HERETO WAIVE TRIAL BY JURY N ANY
COURT  IN ANY  SUIT, ACTION OR
FROCEEDING 0K ANY MAT TER ARISING IN
CONNECTION WITH OR IN  ANY WAl
RELATED T0 THE TRANSACTIONS OF
WIICH THIS AGREEMENT 15 A PFART O)
THE  ENFORCEMENT  HEREOF.  THE
FPARTIES NERETO ACKNOWLEDGE THAT
EACH MAKES THIS WAIVER KNOWINGLY,
WILLINGLY  AND VOLUNTARILY  ANTY
WITHOUT DURESS, AND ONLY AFIER
EXTEMSIVE CONSIDERATION OF THE
RAMIFICATIONS OF THIS WAIVER WITH
THEIR ATTORNEYS

A1k ARBVIRATHYN. PLEASE READ THIS
PROFVISION F THE AGREENENT
CAREFUELY. THIS SECTION  FROVIDES
THAT IMSFUTES MAY BE RESOGLYVED DV
BINDING  ARBITRATION, ARBITRATION
RETLACES TIHE RIGHT TO GO 10 COURT,
BAYE & JURY TRIAL OR IRITIATE Oft
PARTICIFATE IN A CLASS ACTION. IN
ARBITRATION, MSPUTES ARE RESDLVED
Y AN ARBITRATOR. ROT A JDGE OR
JURY, ARBITRATION PROCEDRES ARE
SIMPLER AND MORE LIMITED THAN IN
COURT, THIS ARBITRATION FROVISION 15
COVERNED Y e FEDERAL
ARBITRATHIN ACT (FAAL AND SHALL RE
INTERPRETED 1M THE BROADEST wWay
THE LAV WILE ALLOW,

Covered elabms

= Fow or we oy ardiiods asy claim, dispate o
conraversy between you and us arsing oul of o
related 10 your accous, B previous relatel atsean
af pur rel=inndip [callod “Clains").

= I arlbiration is chezen by 2y parly, esither

you aor we will have the right to lnkzate thae

Claim in conrf or have a Jary trial os thag

Claim.

Fxoept a5 siptad belww, all Claims are subjeet 1o

arbiaration, oo matter what legal theory they e

based on o8 what remedy (damages, of inpongtive

or declaratory reliel) they sed, Including Clzims

bascd on contrxes, wort (including imentioaal o),

framd, ngesty, your oo our negligencc. stasilory or

reguiaiory peavisions, of any olber sourtes of fnw:

Clakbme made s counterclaims,  Cross-chiny.

third-party  claime. imerpleaders or ollerase,

Cleines msde rogarding past. pregent, of Banine

conduct; apd Claims mads sndepandemby ov with

other elaims, This slay includes Claines made by
of mgainst anpons connecled wilh us oo vou or
claiming theough us of yow, of hy somoone
making a claion theough ug or you, oech 28 3 co-
appbicat, awlbesmed  usgr. cnplevee.  agenl.

-
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« We won't iniline srbivraten s colbaet & debt from
sou unbess you choose 10 arbibiale o ot o
Claim against us [Fyou assert a Claim againgt us,
we can choois to arbitrate, ecluding aclions 1o
colbect o deb (o youn Wou may arhilssie on an
imdividual hasis Claims beomght againg you,
ngluding lzines 16 esllest v dobi

o Cluiny bowght @ pant of o class action privabe
anpesey peneral of othor repeeseniative action an
he arhibmted only oo aa individua) basis.  The
arhitminr hos ne sulhonly 1o arbitrae any cloim
niy 2 gl or reprcientative hasts 2d may award
reliel onky om an individual basis, 1 arbiilestson i
chesen by amy pasty, neither you non wo may
mursue 3 Claine as pant of a class solion o ether
repreRcrtalive actiom. Claims of 2 or mone pursons
may mol lsz combimed s the syme arbilration.
Hewever, applicams, to-applicants, authorised
whers on & single nconunl andine related noomEls,
oy gorporate affiliafes are beve convidered os one

s

Havw arhitraion works

* Ashitration shall be condusied by the Auneraan
Arhitration  Associtian ["AAAT) aecordmp 1o
thxis arbération provisios and the applicable AAA
rhizration rules in cfieet when the clwm s filed
[“AAM Rubes”k exoepl whers tkase fules sonilict
with Wsis arbiltalion pravisine.  You (om aldain
cupied of the AAA Rules at the AAA s aebrite
{www.adr.org) or by calling S00-775-TR79  You
o we may choose to ave o bearing, mppear 21 asy
besting by phoss or other lectromic means,
and'or be represented by comnszl. Amy in-perton
Bcaring will B held in vhe sapw city os the UL
Doisarict Cown closet ta your billiog adduess

e Afhitration may by requedisd amy hme evem
where theve is 8 pending lawsuit, wnless a tial has
beyen or a final judgment colered. Meither you
ot wo waive the dght oo mbilrale by Wing o
sogving 0 eompleint, amvwer, comnbérelning
mehiem, br discovery oz oot lawseil. To
choose arhiimtion, a pany ooy fle o mation 16
oconpiel arbdtraion i o3 pondiag masier andéor
comneace arbiiration by sebmitting the required
S fornes and resuisite filing foes to e AAA

» The arhdtration shalt be voudeoied by 8 sinple
ariralor m aecord wills this arbilmtion pEovision
anil the AAA Rulss, which mag il disosverny,
The arbsrator shall nen apply any federal or siaie
rubes af civil procodure fur discovory, hut e
arbitrator shall  home  chima  of  privilepe
recogiieed ot law amd shall ke reasonabl vgps
i profect  sccceml  mformatiom  asd  esher
wonfidemizl  mibemation of cibee pary A7
requested v dp su. The orbfratos shell apply
apglicable sabstemiive law congssicor witk (he
Fan and applicable statuse of Jimitmions, ond
mny awand damagez or olker relicl  under
applicable law.,

= Tix agsitratar skall mabe amy 3ward in wiling
and, i1 renqueded by vou or s, may provids o brief
salement of the reasoes for The aword An
arhilggison awasd shall docide the nghis and
wbligations only of the pastics nonwd in the
arhitration, and shall nol have any beasing on any
oaher persan of dispans.

8 11:17:03 Desc Main

dezides vou Claim was Tolows, Al mfties e

respossibile for thelr own altceey™s foes. cxpert fises

aml may wher expenses, unless the arbsinor awards

goch fees o cxpenses 10 youw or us based on applicable

Taw,

The final anard

¢ Ary award By 2n arbitmior i final veless o pariy

apgreals i in wariting 1o 1he AAA withis 3 dsys of
wotice of the sward. The arhitrtion apgent shall
be ditormmed by a paeel of 3 orbitretors, The
panel will consder all fects urd begal imsucs answ
kased on the Sune evidooor presamed in the prior
urbiranian, and will make decivivns based on a
majonity vole. Arhimation foes for the arbitrabon
appep! shall ke ollocaied sccomdmp e ohe
applicalile AAA Rules. An gomrd by a panel on
appenl is Final A feal awaed i subjest lo judicial
review a5 provaded by applicable law,

Survival nod Severability of Terms

= This arbdration provision shall survive changes in

this Agreemsend and termisatis of the account o
ez rebationshiip between vou and us, including the
bankreptcy of any pasty aed any sale of your
AESOUN, F sonns awed of voul oo, 10
apether persca of oility, |7 eey pam of this
wharmen  provitien 5 deomexd  dnvalid o
unenfiwecable, 1he other s shall semain in
Foree, ewoupt that there can bhe oo arbirtbon ol 2
€lass o ropiesestutive Claim,  This arlsieayion
provisii ooy ol b smended  sevored  of
wiived, excep! as provided v this Agredinont o
In & e agreciven botween you and s,

4 ¥ srparts; Fagsimle wnd P -
Thit Agreemest amd  (hs  Merchanl  Secmriy
Aproorment amd  Cwstanty may be executed
coumsrpans, cach of which shall enpstitste an
original, bt alf of which 1ogether shall constitate oo
mnshrumen)  Synsluwres on s Agrecinend and the
Morckan! Scoarlty Agreenwenl asd Guarasty sent by
faesamuic or M will be treasedd ms original signaures
for ol purpeases

TMITIA

Fayiag far acbitration fees

& W will pay your share of the
arbitratian fee Sor am arbitrmban of Claines of §75,000 or
Yems ifwhey pre wnrclated 1o debl eallection. Otferwise,
arbiteation foes will be allocaid mcoording 1o the
npplicable AAA Rubs 1T we provail, we miay wed
mgover oue arhitration  Reos, unless the sihinier

representalive o an affifiavediparontsehsidiury
[EELT 1S
Arbitratisn limils
o [adividuat Claima filed in o ol daims cour are
nid gubgert 4o arhilmdion, ns long 8% the maller
stays i sl claims epuit.

I :: Scrvicing Agent

CFM ACH 01-25-16
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I - SECURITY AGREEMENT AND GUARANTY

SCCURITY AGREEME?

Security Interest, To sccure Morchast's pavment and perfonmance obligations to PUNDER and its affiltsies o the Punders, a list of which neay e provided w ibe Merchant if
refquecsied @ wiiting affer the (anding of the panchass closes wnder the Merchand Cash Advance Agrecment between Morchany and FUNDER (the “Merchant Agreesneni™ )
Marchaet hereby prants 1o FUNDER a seoarity inlerest im sl persosal propenty of Merchast, induding o1l sccounts, shanel paper. cash, depoait accounts, doswments, equipment,
genenl istanpivles, inssmmonis, inventory, of mvatiment property. as thase ierms are defingd in Article 9 af the Unifoem Conmereinl Code of the State of tew Vork ns emcmded
{ihe <L), whether now or kereaBer owned o soquarsd by Mercinet and whenever bocated, and all procecds aff sach propenly. ss 1hat term 15 defined in Anicle 9 of the UCC
teolectively, the <Collapergl™h 17 the Merchans Agrerment identifiss rone than one Merchamt, this Security Agreement spplies to each Merchanl jointly and serverally

Morcham acknowlodges and sgeees that any secundy inbercd gramsed T FUNDER wndor any othér seroemon betwoen Merclat and FUMDER will seswre the ahligations
encumder, and than e Mochan)'s paymant and perfarmance obfipstinns scoused by thes Sesenity Agreoment, and the Collaleral grasted heroander, shall be porfosted under any
previously Sled UCC-1 ar UCT-3 dtstonyent, perfecting FLINDER s iteredt in the Collutersl,

Mutchant ferther ncknovledpes and agrecs that. 4f Merchant onlers imlo Raure Apreementt with FUMDER, oy secwrily interest ganted 0 FUNDER under wuch fopene
Agrecments will relate back to this Sccumy Agrecmcnt, and that 1he Merchant's poyment and performasce obligations, and the Collsters) granted, ender such (e Agresments
shall relnte back to, ke perfectod under, and neds o part of, sny previcwsty fked UCT-1 oo WOC 3 siakormena, perfocting FLINTIER' < mienest in the Collaierl,

Lram-Collajgral.  To socure Cummneor's pavmdid ond performance obligations o FUMDIR|and the Fusders) ander this Merchaat Scourily Agreeeent and Guaraety {ihis
~fuppement”), esch Gunrantor herely gramts FUNDIER. for vscliMosd ifs panicipasts, o security mieres] in (the " Addlicoml Collaiges)” ) Fach Cuunantoe agiees asd ackoow ledpes
thatl FLINDER willl bave 3 secwrily inseress in e afiresand ddditional Coflaieral wpon exeemion of this Agrecmen,

Cruaraimor acknpwhdpes and sgrees that sny sconrily snterest geanted o FUNDIER under any other spreement beivers Guarsntos and FUMDER will secure the obhiganons
hereunder,  and tha the Gasmator's payaent and perfarmance obligations under this Agreement, and ihe Additinnal Collsenl gramed hercander, shall be perfectod wndur asy
previcasty Gled VCC-1 or ICCE mstensend, perfectiog FUNDER S fnterest in the Additsonal Colistoral

Gearnmgn fisthey ackeowledges and agreemonts dhat, if Quasingnr enters islo Tuure Agrecirants with FUNDER, any scearity intercst granted 1o FUNDER umder usch fulsre
Agreements will relale back 16 this Aprcemcat, and that the Guarkniue's yaynwol and perfarmancs obligatons, and ke Additions) Collasoral grasted, under such fiure
Agreeroents, shall redsie back 1o, be perfecied under. and made & mont of, oy previcesly fled UCC-1 ar D003 statement. perfecting FUKDER's inforesing the Addditineal

Cellateral.

Fach of Merchaat and cach Gusmntor sgeees 0 exaccuis sny documents of take any action in comection with this Agreemen as FLUNDER degins neccwary (o perfec o naintain
FUMLER & first priority secosily imeresd in the Collaeral and Addiionsl Collaeral, includsng the exeommon of a0y coniral agnesiments. Ench ol Mordam and esch Guaranios
heneby outhnrines FUNDER o e any finascing stalemenls dovmed neccssany by FUNDHER o perfect at maintxin FUMDER s seoarity imersa, wiikh Anancing siolemeste may
comtnin notifTeation hal Morchant and coch Guzmantor have pramied o peganve pledge i FUNDIER with respeet o the Collaterl and Additional Collateral, and fat any sabieguess
lepder of Nenor may be lorbousty invecfering with FUNDERs mghts. Moenckant and coch Guaranier shall e ety omd severally lishle for and shall pay 1o FUNDER upon
demand al} eons and expentcs, incluling but not lmmed to alomeys” foame whikh may be incamsd by FUNDER in peotecting, proservng and enfomieg FUNDIER"s sccumy

mierest ond Highls

Negative Fledre, Each of Merehan and coch Guarsine aznocs 891 1o oreube, inoar, Sswme, of permit (o cuisl, diseeily or imfisectiy, any ndditional cazh odvances, loang, lien of
pihier enciembeancs on oo with respect 1o any of the Collaterl er Additiooal Collaeral, as applicable withoul wiilten permassinn of FUNOER.

Cusstni 1e Enicr Premises and Axsign Lewor. FUNDER shall kave the right 1o care Merchent’s detdy s s paymem of rent for the Premises an the fllowing terms. 1 the
event Mercham i werved wilh papers in an sction apaing Mercham for noopayneesd of resd oc For sumnmry eviction, FUNDER may exctute its nighns snd romaldies usder the
Asslgmment of Lease. Merchant alsn agroes that FLINDER may enter im0 an agrocment with Meschant's landlocd glving FURIDER the right: dab to asor the Promices asd 1o lake
possessinn of e fivheres and equipern thercin for e papos: of prosesting and preserving seme: a6 (B) 0 assign Merchost's lonse 1o anatker qaslificd merchast capable of
opcenting o basiness comgarble bo Merchant's ot the Promdses,

Wemedier, Upon sy Bvent of Defial. FUMDER may puraie 2ny romedy availatle o T (including thoes svaileble under the provisions of the UCC) or i equity 1o vallest,
enforce, ar ssiisfy any ebligations then awleg o FUNDER, whether by acseieraion of olbewise

CUARANTY

Perzonsl (iagranty of Perlormaee, The wndersigeed Guamneania berchy guarnieess to FURDER, apd its affilizses or the Funders, Merchan’s paformance of all of the
represkniations, narmamtics, covenanes mads by Merchass ip Dhis Apresment asel the Merchast Aprecmient, 35 esch aprecment iy be reneweil. anscnded, waended or atherie
medificd (the ~Gyarsmesd Oblingtions™),  Guarantor's ablipations s dec (i 2 the time of any breack by Merchant of any repeesentalion, warrasry, or caverant made by
Merchant i this Aureemont and the Mavchant Agroemend, and (i) ol the time Merchant sdmits 18 talslity 10 pay its debie, or mkios & general sssignment fos the benefll ol
creditens, oc any procosding shall be ingitwed by oo agains Merchant secking 1o adjudicate it hankrupt oo Insalvent, or secking rentgusization, stmogement, adjusttont, or
compeation of i oe ite debs. (1t is emderetond by all pariiss ik this Guacanty i3 o an obsobme persend guaranty of payment and 1hat the SiEnoes ure anky guarantocing that they
wall mo ke 2y ACHICD OF PErns U usaslsat b0 tuhe oy wetisn thal is o beeach of this apreement

Guarantor Waksers, (n the event that Morchani fils to make » pryment or perfeem ary ohlipation when due ander the Merchant Agnecment, FUMDBER nay ¢alerce is sights
et this Agresment without first seking to obum payment fom Mechar, asy other guaranios, or any Ceflstersi. Additional Coltner! ar Cross<Collateral FUNDER may hobd
pursuand in this Ageeomeni oF 2By pllver gRamuy.

CFH ACH 01-25-16 I, o< s=rvicing Agent



AMERICAN BANKRUPTCY INSTITUTE

Case N Doc1 Filed 08/13/18 E
ntered 08/13/18 11:17: i
Document  Page 33 of 43 1:47:03 - Desc Main

FLBDER does not have te vatily Guarantor ofany of (e Rdlowing events and Guarsstor will not be released from is ohlieations wnder this Agreenem i75 is nol astified of ()
werchant's Jyilwre 10 pay timely any seounl owed onder The berchanl Agtcensent: {if) amy adverse chanpe in Merchans fisnci] conddico of business, (i) any ke or ether
dispoasitien of asy crdlateral eacuring the Cuaruneeed Obligations cr any ather puaranles of tes Guarantzed Cblipatiang {Iv) FUNDER'S asceplance of that Agrecnzn) |, amd [v) any
fenewal, encosion of other modification af the Merchant Agroement of Merchant’s olhor obligations i FUMDER 1o addition, FUNDER may take sey of the followiag aetions
withoul releasing Gauraster from amy of itx abligations under thig Apreement ; (i) ronew, eiend or siherwise modify dha Merchant Apreement or Merclan™s other ohbgations w
FUMIDER: (i) relesse Mercham From ite abligatices to FUNDER: (i) sshi. rebmss, fnpair, waive or mbeewise fil (o cealizs wpen any collakers] seencieg the Suaramesd
Obligsisons or sny olber guamsee of 1he Guamaiced Obligations: ond (iv) foreciose om any collateral szeurimg the Guarsmieed Oblipations of any other puarasice of the
Guamniead Oblipations ima manmser S dmpairs or prechedes e rght of Gusmmar o shiain reimbursensssd ToF payment uoder this Agressent. Unil e Merchant Amount plus
any acctued bol wopsid micres aed Meschan’s other abligalioos 1o FUNDER undor he Merchanm Asraoovesd nnd (his Aprocenont ars paid Is Foll, Geomantor ahsll not seek
relmbursement from Merchant or aty ollver pudmneor for 20y amounts paid by B ander ehis Agreement. Guarastor pernancenty waives and sball ml peek s exercise amy ol gl
fiotlenwiteg rights thal M mey have apainst Murchans, any ether puaranios, e any colkaenl provided hy Merchant of wny other guaranior, for any amounts paid by L or scts
perfoemed by it, weder this Agreement: (i) subragtion ; (i) rolmburszncsy; (hiy po fesmance: (iv) indemaificmfon: o (v) contributing, |1 e cvent thal FUNDER, mast returm any
arnoant puid by Meredand orany olbey puarznir of the Guanieed Chliztions hevaise that pervon bas boeonse subjeet 1o procteding wnder the Unitod Sinles Bankeupicy Code
of any simalar law, Guaraniar's obligations nodes this Agreement shall inclede that amount.

{Ggaramtoy Ackuoulideement. Guarastor acknewledses that: (f) He/She understands the serinmsoess of 1he provisdons of ks Agocoment: (i) HefSbe has had o el
apperiunliy to coamlt with conngel of his'ler chokees and (HE) HeiShe has consulied with counsel of Jis choice or bor decided nol to svall himsclifsersell of thai

apporiually.
Thi

Jaint and Severnd Lisbilizy, The obligations hervunder of vie persoas of entities sossutibing Cuaratmor wneder this Agreensens sre jning and several

THE TERMS, DEFINITIONS, CONDITIONS AND INFORMATION SET FORTH (8 THE "MERCHANT AGREEMENT™, INCLUDING THE “TERMS AND
CONDITIONS", ARE HERERY INCORFORATED IN AND MAPE A PART OF TIHS SRCURITY AGREEMENT ANIF GUARANTY. CAPITALIZED TERMS
NOT DEFINED 1N THIS SECURNMY AGREEMENT AND GUARANTY, SHALL HAVE THE MEANING SET FORTIT IN THE MERCHANT AGREEMENT,
THCLLDING THE TERME AN CONDITIONS.

MERCHANTS AND OWNERSIGUARANTORS ACKNOWLEDGE THAT THIS WRITING REPMRESENTS TIE EXTIRE AGREEMENT BETWEEN TIHE
PARTIES HERETO. IT 15 UNDERSTOOD THAT ANY REPRESENTATIONS Ot ALLEGED FROMISES BY INDEPENDENT BROKERS DR AGENTS OF ANY
PFARTY IF KOT INCLUDED IN THIS WRITTEN AGREEMENT ARE BIER ALTERATHIN TO
THE AGREEMENT MEST BE IN WRITING AND EXECUTED BY T

MERCHANT 81

By -
Moy apd Tile)
s REDACTED
MERCIIANT M2
Ny
{Prist Nane and Title]
b
OWKEINGUARANTOR 71
ey
Name and Thle}
s REDACTED
CAVRERGUARARNTOR (2
By - —_
[Prins Name and Tigle) {Sigrsurcy
&Rar Diivers Lisense Musber

AUTHORIZED SERVICING AGENT - . v :.

T |- i olonial) b ibe Aathocbeod Ssrviciog Agest of the fusder for thiscostract providies administrative, bookkeeping, repsriing asd
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UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

In re: : Chapter 11
VPR, LLC, ! Case No. 24-50315
Debtor. '
VPR, LLC,
Movant,
V.

VOX FUNDING, LLC,

Respondent.

CERTIFICATE OF SERVICE

I hereby certify that on June 13, 2024, I filed the following documents using the CM/ECF
filing system, causing service by electronic notice upon all parties requesting electronic notice:

Document

Dkt No.

Interim Order Granting Motion for Order Enforcing Automatic Stay and Setting
Further Hearing

24

! The Debtor in this Chapter 11 Case and the last four digits of its taxpayer identification number are as follows:
VPR, LLC (0580). The Debtor’s headquarters are located at 2023 Hudson Hollow Rd, Stephens City, Virginia

22655.
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On June 13, 2024, I served by email the following parties with the document noted above at Dkt

Nos. 24:

Document

Party

Contact Name

Address

FIRST BANK

Hannah Hutman, Esq.

Andy Bolt, Esq.

HHutman@hooverpenrod.com

ABolt@hooverpenrod.com

U.S. SMALL BUSINESS
ADMINISTRATION

Juan Romero-Sanchesz
Garrett Lenox

General Inquiry mailbox
from other proofs of claim

juan.romero-sanchesz@sba.org
garrett.lenox@sba.gov

paymentservices@sba.gov

VOX FUNDING, LLC

Anthony Stephens,
Recovery Specialist

Abigail Jackson
Alexander Hwang, Esq.

General Inquiry mailbox

astephens@voxfunding.com

ajackson@voxfunding.com
ahwang@platzerlaw.com

support@voxfunding.com

NATIONAL FUNDING, INC.

Tara Muren, In-House
Counsel

Zach Naritelli

znaritelli@nationalfunding.com

tmuren@nationalfunding.com

I also certify that on June 13, 2024, I provided the following notice to Vox Funding, LLC, through
these means: (a) Instagram, direct message, @voxfunding; (b) Facebook, message, @VOX Funding; and

(c) Online messaging portal, https://www.voxfunding.com/contact/

NOTICE: PLEASE BE ADVISED THAT AN ORDER WAS ENTERED JUNE 13,
2024, BY THE U.S. BANKRUPTCY COURT FOR THE WESTERN DISTRICT
OF VIRGINIA THAT MAY IMPACT YOUR RIGHTS WITH RESPECT TO THE
CHAPTER 11 DEBTOR IN POSSESSION, VPR, LLC, OR PROPERTY OF ITS
ESTATE. PLEASE CONTACT DAVID COX, COUNSEL FOR THE DEBTOR AT
DAVID@COXLAWGROUP.COM TO REQUEST A COPY OF THE ORDER OR
CONTACT THE COURT DIRECTLY FOR THE SAME.

I further certify that on June 13, 2024, I served by First Class Mail to all creditors on the
Creditor Matrix not receiving the same by electronic service, as well as to the following additional

addresses the document noted above at Dkt No. 24:

National Funding, Inc.

9530 Towne Centre Drive, Suite 120

San Diego, CA 92121

Vox Funding, LLC

1395 Brickell Avenue, Suite 800

Miami, FL 33131
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SIGNED THIS 13th day of June, 2024
'7((/(6&‘{4_ \Jg e)« m..[;/gr

THIS ORDER HAS BEEN ENTERED ON THE DOCKET. Rebecca B. Connelly
PLEASE SEE DOCKET FOR ENTRY DATE. UNITED STATES BANKRUPTCY JUDGE

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF VIRGINIA

In re: : Chapter 11
VPR, LLC, : Case No. 24-50315
Debtor.
VPR, LLC,
Movant,

V.
VOX FUNDING, LLC,

Respondent.

INTERIM ORDER GRANTING MOTION FOR ORDER ENFORCING
AUTOMATIC STAY AS TO DEBTOR’S ACCOUNTS RECEIVABLE AND
REQUEST FOR EXPEDITED HEARING AND RELATED RELIEF

The matter before the Court is the motion (the “Motion”) [Doc. #7] of VPR, LLC, the

debtor and debtor-in-possession (the “Debtor”) requesting entry of an order that: (i) the
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respondent, Vox Funding, LLC (the “Respondent”), as set forth in the Motion, is prohibited by
the automatic stay provisions of 11 U.S.C. § 362(a) from making demands for payment from
the accounts receivable generated by the business of the Debtor (the “Receivables”); (ii) that
authorizes the Debtor’s customers to distribute amounts owed to the Debtor free of any
payment demands or actions by the Respondent; (iii) that grants such stay without prejudice to
the Respondent to seek subsequent relief and/or orders of the Court with respect to the
automatic stay; and (iv) that grants the requested and other relief on an expedited/emergency
hearing basis pursuant to Bankruptcy Rule 9006. The Debtor, by counsel, presented and
argued its Motion at the hearing held on June 12, 2024. Counsel for the Office of the United
States Trustee, counsel for First Bank, and the Subchapter V Trustee each appeared and were

heard at the hearing as well.

Upon hearing the Motion and reviewing the record, the Court finds that the Debtor has
an interest in and a claim to the Receivables, and that the automatic stay of 11 U.S.C. § 362(a)
applies such that any action that would affect the Debtor’s interest in or claim to the
Receivables is prohibited. The Court makes no finding or determination at this time as to
whether the Debtor is the owner of the Receivables or whether the agreement between the
Debtor and Respondent constitutes a sale of the receivables or a loan. By this Order, the Court
provides notice to all parties who may claim an interest in the Receivables, including
Respondent, that Court intends to address and determine at the July 18, 2024 hearing in this
matter, as part of the Debtor’s requested relief in its Motion, the issues of whether the Debtor
owns the Receivables and whether the Debtor’s transaction with Respondent was a sale of

Receivables or a loan.

Therefore, having considered the Debtor’s Motion and the relief requested therein,
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including its request for expedited hearing, and finding cause shown for the expedited hearing,
with notice provided as indicated in the certificate of service as filed by Debtor’s counsel at
Dkt No. 10 and confirmed by such counsel at the hearing, and after the hearing having been
held, and for reasons stated in open court, the following is hereby ORDERED:

1. The hearing is permitted on an expedited basis as requested in the Motion, the
Motion is granted on an interim basis, in part, subject to entry of a final order, and a further
hearing is scheduled for July 18, 2024, as noted herein.

2. The Debtor has an interest in and a claim to the Receivables, and any act to
obtain possession or control of the Receivables is barred by the automatic stay provisions of
11 U.S.C. § 362(a).

3. All creditors, including the Respondent, are ordered to immediately cease
any attempts to: (i) make demands against the Debtor’s Receivables or (ii) take any other
actions to enforce an asserted claim, demand or interest in the Receivables or any other
property in which the Debtor has an interest or to which the Debtor has a claim, or to take
any action to assert dominion or control over the Receivables, absent further order of the
Court.

4. The Debtor’s customers, including Roofsimple, are authorized and directed to
distribute to the Debtor any funds owed to the Debtor, including the Receivables,
notwithstanding any turnover demands or other payment assertions or claims of the
Respondent. With respect to the funds currently held by the Debtor’s customer, Roofsimple,
and owed to the Debtor, once those funds are paid to the Debtor, the Debtor shall hold the
same pending further order of the Court. At the July 18, 2024, hearing, the Court will

consider release of those funds directly to the Debtor subject to any appropriate limitations or
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any other order that may be necessary. To the extent that any party may wish to be heard
regarding the Debtor’s assertion, pursuant to its Motion, of its ownership of those funds, such
party must file a timely objection with the Court and appear at the July 18, 2024, hearing as
required below.

5. Any party wishing to object to the relief requested in the Motion must file an
objection with the Court and serve the same on Debtor’s counsel on or before July 11, 2024.
The failure to file an objection by this deadline may result in the Court treating the Motion as
uncontested, entering an order granting the Motion prior to the hearing, cancelling the hearing

described herein. A final hearing on the Motion is scheduled for July 18, 2024. at 11:00 A.M.

All timely filed objections will be heard at that time. The hearing shall be held by Zoom video

conference: Meeting ID: 160 369 2643; URL: https://vawb-uscourts-

gov.zoomgov.com/j/1603692643.

6. The relief granted herein is without prejudice to any party, including the
Respondent, seeking further orders of this Court for relief from the automatic stay or other
relief.

7. The Debtor’s counsel shall, within 1 day of the entry of this Order, serve a copy
of the same by U.S. Mail and by email on the Respondent and on all parties who may have or
may have asserted an interest in the accounts receivable generated by the Debtor’s business.
Immediately thereafter, Debtor’s counsel shall file with the Court a and shall certificate
indicating the date and manner of such service and notice.

##*END OF ORDER***

10
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

In re: : Chapter 11

VPR, LLC,! Case No. 24-50315
Debtor. .

VPR, LLC,
Movant,

V.

VOX FUNDING, LLC,

Respondent.

MOTION FOR ORDER ENFORCING (i) AUTOMATIC STAY
AS TO THE DEBTOR’S ACCOUNTS RECEIVABLE AND
(i) REQUEST FOR EXPEDITED HEARING AND RELATED RELIEF

NOW comes VPR, LLC, the debtor and debtor-in-possession (the “Debtor”), by and
through its proposed counsel, and hereby submits this motion (the “Motion”) for entry of an
order that: (i) prohibits the respondent, Vox Funding, LLC, (“Vox” or the “Respondent™) by the
automatic stay provisions of 11 U.S.C. §362(a) from making demands for payment from or of
the accounts receivable of the Debtor; (ii) authorizes the Debtor’s customers to distribute funds
otherwise payable to the Debtor free of any turnover demands or assertions by the Respondent;

(iii) grants the relief described herein without prejudice to the Respondent to seek subsequent

! The Debtor in this Chapter 11 Case and the last four digits of its taxpayer identification number are as follows:
VPR, LLC (0580). The Debtor’s headquarters are located at 2023 Hudson Hollow Rd, Stephens City, Virginia
22655.
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relief and orders of the Court to modify the automatic stay or otherwise grant it relief from the
same; and (iv) grants the requested and other relief on an expedited/emergency hearing (the
“Expedited Hearing”) basis pursuant to Bankruptcy Rule 9006. In support of the Motion, the
Debtor states the following:

1. The Debtor filed this Chapter 11 proceeding on June 10, 2024, and is acting as debtor-
in-possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

2. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§157 and 1334.
Venue is proper in this district pursuant to 28 U.S.C. §1408. This matter is a core proceeding
pursuant to 28 U.S.C. §157(b)(2)(A), (E), (G), and (K). The statutory and legal predicates for the
relief requested herein are sections 105(a), 362, and 541(c) of the Bankruptcy Code.

3. The appointment of a Subchapter V trustee is pending, as the Debtor has made a
Subchapter V election.

4. The Debtor is a Virginia limited liability company, whose members are Joseph
Eshelman and Sheila Eshelman. The Debtor is a roofing contractor, with seven (7) employees,
including the two owners. A description of the Debtors’ business, the events leading to
bankruptcy, and the facts and circumstances supporting this Motion are set forth in the
“Declaration of Joseph Eshelman in Support of Petition and First Day Motions” (the “Supporting
Declaration™), attached hereto as Exhibit B and incorporated herein by reference.

5. The continued use of deposit accounts and collection of accounts receivable, free from
creditor interference, is a necessity for the Debtor to remain a going concern for the benefit of the
bankruptcy estate.

6. Upon information and belief, the Respondent extended credit to the Debtor through a

debt facility commonly known as a “merchant cash advance” (“MCA Agreement”), whereby

13
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funds are loaned based on a volume or percentage of anticipated accounts receivable rather than
assigning (or factoring) specific accounts receivable. The Respondent purported to secure the
loan through the execution of the MCA Agreement and by the filing of UCC-1 financing

statement with the Clerk of the Virginia State Corporation Commission as follows.

Creditor UCC Filing Date | Collateral Description on UCC-1
& Filing Number

Vox Funding, | Filing Number: “all of Debtor's present and future accounts, chattel

LLC 202310020028909 | paper, deposit accounts, documents, personal property,

assets and fixtures, general intangibles, instruments and

Filing Date and inventory whenever located, equipment, and proceeds
Time: 10/2/2023 | now or hereafter owned or acquired by Debtor.”
10:01:18 AM

The MCA Agreement is a Loan

7. The Debtor asserts that the transaction with Respondent, as with each of the Lenders, is
in fact, a loan and not a sale of receivables.

8. The issue of whether a transaction is a true sale or a secured loan is a threshhold issue
in determining the rights of parties to the cash collateral of the debtor as well as to defining that
cash collateral itself.

9. Some courts have developed a holistic, multifactor framework to analyze these
transactions in order to determine whether they are treated as true sales or as financing
agreements, regardless of the stated intent of the parties set forth in the transaction documents.
See CapCall, LLC v. Foster (In re Shoot the Moon, LLC), 635 B.R. 797 (Bankr. D. Mont. 2021).
The following are the factors often considered:

(1) whether the buyer has a right of recourse against the seller;

(2) whether the seller continues to service the accounts and commingles receipts with its

operating funds;

(3) whether there was an independent investigation by the buyer of the account debtor;

(4) whether the seller has a right to excess collections;
(5) whether the seller retains an option to repurchase accounts;
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(6) whether the buyer can unilaterally alter the pricing terms;

(7) whether the seller has the absolute power to alter or compromise the terms of the

underlying asset; and

(8) the language of the agreement and the conduct of the parties.

Id. at 813 (citing Robert D. Alcher & William J. Fellerhoff, “Characterization of a

Transfer of Receivables as a Sale or a Secured Loan Upon Bankruptcy of the Transferor,”

65 Am Bankr. L.J. 181, 186-94 (1991)).

10. The transaction documents between the Debtor and Respondent contain terms and
characteristics that the Debtor asserts weigh in favor of the transactions being treated as a loan,
such as in each instance the Debtor has continued to commingle the receipts with it operating
funds, the Respondent has filed a UCC-1 financing statement asserting a secured interest in the
Debtor’s assets, upon information and belief there was no independent investigation of the
Debtor, and the principal of the Debtor, Mr. Joseph Eshelman, was required to serve as a
guarantor.

11. Although consideration of the above-referenced factors is relevant, the essence and
effect of the transaction should control. As put by the U.S. Bankruptcy Court for the Northern
District of Georgia, “[i]n analyzing this question, those factors—though helpful in the analysis—
are not determinative.” GMI Grp., Inc. v. Unique Funding Sols., LLC (In re GMI Grp., Inc.),
606 B.R. 467, 485 (Bankr. N.D. Ga Aug 9, 2019). The GMI Court explained that it “must
examine the actual substance rather than the form of the Agreement to determine its true nature”
1d., at 485, citing Colonial Funding Network, supra, 252 F. Supp. 3d at 280-81 (internal citations
and quotations omitted). The GMI Court summed it up as follows. “The ultimate touchstone of
whether a transaction constitutes a loan is if it provides for guaranteed repayment.” GMI Grp.,
Inc. v. Unique Funding Sols., LLC (In re GMI Grp., Inc.), 606 B.R. 467, 485.

12. In deciding whether the transaction provided for guaranteed repayment, the GMI

Court noted the following.
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If the Debtor defaults under the Agreement, then the contingent
nature of the Agreement is immediately replaced by guaranteed
repayment of the Purchased Amount, plus attorneys’ fees and
related costs. Upon default, the Daily Amount will equal 100 percent
of all of the Debtor’s Future Receipts and the full, uncollected
Purchased Amount will be immediately due and payable in full.
Further, the protections built into the Agreement designed to protect
Defendant’s interests in collecting the full Purchased Amount, such
as the UCC-1 financing statement and related security interest, the
Confessed Judgment, and the Guaranty, will be triggered. 606 B.R.
at 487.

13. Many of the same provisions cited by the GMI Court are part of the MCA Agreement.
Paragraph 10 of the MCA Agreement grants Respondent a security interest in the receivaibles
and other personal property; under the remedies Paragraph 18, the Specified Percentage jumps to
100% of all future receipts upon default; and Paragraphs 33, 34 and 35 address the obligations
and liability of the guarantor for the borrower’s perfomance under the MCA Agreement.

14. For all of these reasons, the Debtor’s transaction with Respondent was a loan
agreement and the Debtor seeks by this Motion to address the potential interests of the Lenders
in the Cash Collateral .2

The Debtor’s Accounts Receivable are Property of the Estate

15. Respondent has made threats of demands against the Debtor’s customers allegedly
based on its rights under the MCA Agreement. By letter dated December 14, 2023, and attached
as Exhibit A, Respondent demanded of Debtor’s customer, Roof Simple, that all funds Roof

Simple owed to Debtor must be remitted directly to Respondent. Upon information and belief,

as of the date of this Motion and based on this demand letter, Roof Simple has held and

2 Although the determination of the allowance of any claim of Vox is not at issue at this time, the Debtor reserves all
defenses as to the enforceability of such a loan under state or federal law.
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continues to hold $42,975.18 that is otherwise owed to the Debtor for work and services
completed by the Debtor.

16. The Debtor asserts that all of its accounts receivable are property of the bankruptcy
estate pursuant to 11 U.S.C. § 541. The funds that the Debtor’s customers owe to the Debtor and
that they would otherwise pay to the Debtor based on customer’s agreements with the Debtor,
including the $42,975.18 referenced above, are property of the estate pursuant to 11 U.S.C. §541.

17. Any attempts of Respondent to collect on its prepetition claims against the Debtor
through demands against the Debtor’s accounts receivable or against the Debtor’s customers or
their accounts, without an order from this Court, would be a violation of the automatic stay
provisions of 11 U.S.C. §362(a)(3), (6) and (7).

Relief Requested

18. By this Motion, the Debtors seek entry of an Order pursuant to section 105(a) of the
Bankruptcy Code confirming the application of the automatic stay provisions of section 362 of the
Bankruptcy Code that: (i) prohibits the Respondent from making demands for payment from or of
the accounts receivable of the Debtor; (ii) authorizes the Debtor’s customers to distribute funds
otherwise payable to the Debtor free of any turnover demands or assertions by the Respondent;
and (iii) grants the relief described herein without prejudice to the Respondent to seek subsequent
relief and orders of the Court to modify the automatic stay or otherwise grant it relief from the
same.

Basis for Relief

19. As a result of the commencement of this Case, and by operation of law pursuant to

section 362 of the Bankruptcy Code, the automatic stay enjoins all entities from, among other

things, (i) commencing or continuing any judicial, administrative or other action or proceeding

17
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against the Debtors that was or could have been initiated before the Petition Date; (ii) recovering
a claim against the Debtors that arose before the Petition Date; (iii) enforcing a judgment against
the Debtors or property of their estates that was obtained before the Petition Date; (iv) exercising
control over property of the estates; or (v) taking any action to collect, assess or recover a claim
against the Debtors that arose before the Petition Date. See 11 U.S.C. § 362.

20. Sections 362, 365, 525 and 541(c) of the Bankruptcy Code are self-executing. They
constitute fundamental protections for debtors-in-possession that, in combination with other
provisions of the Bankruptcy Code, provide the Debtors with the "breathing spell” that is essential
to their ability to reorganize successfully. See, e.g., St. Croix Hotel Corp. 682 F.2d at 448
("[Section] 362 is meant to give the debtor a breathing spell from his creditors [and] ... permit [ ]
the debtor to attempt a repayment or reorganization plan, or simply to be relieved of the financial
pressures that drove him into bankruptcy."); In re lonosphere Clubs, Inc., 922 F.2d at 989.

21. The Court's general equitable powers are codified in section 105(a) of the Bankruptcy
Code, which empowers the Court to "issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions of this title." 11 U.S.C. § 105(a). The purpose of section
105(a) is "to assure the bankruptcy courts power to take whatever action is appropriate or necessary
in aid of the exercise of its jurisdiction." COLLIER ON BANKRUPTCY 9 105.01 (Richard Levin &
Henry J. Sommer eds., 16th ed.); see also United States v. Sutton, 786 F.2d 1305, 1307 (5th Cir.
1986).

22. As the relief requested herein is necessary for the Debtor to operate, and the relief
requested herein is without prejudice to the Respondent seeking further final relief, the Debtor
respectfully asserts that an expedited hearing with shortened notice is necessary and appropriate.

WHEREFORE, the Debtor requests the entry of an Order that:
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A. Prohibits the Respondent from making demands for payment from or of the accounts
receivable of the Debtor;

B. Authorizes the Debtor’s customers to distribute funds otherwise payable to the Debtor
free of any turnover demands or assertions by the Respondent;

C. Grants the relief described herein without prejudice to the Respondent to seek
subsequent relief and orders of the Court to modify the automatic stay or otherwise
grant it relief from the same;

D. Sets a deadline by which any claim to the Debtor’s accounts receivable must be filed
with the Court;

E. Grants this relief on an expedited/emergency hearing basis with shortened notice
pursuant to Bankruptcy Rule 9006; and

F. Provides the Debtor with such other and further relief as is just.

Dated: June 10, 2024 Respectfully submitted,
VPR, LLC
By Counsel

By: /s/David Cox

David Cox. VSB 38670

COX LAW GROUP, PLLC

900 Lakeside Drive

Lynchburg, VA 24501

434/845-3838 (direct)

434/845-3838 (facsimile)

Proposed Counsel for the Debtor/Movant
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\ VOXFUNDING

December 14, 2023

ROOFSIMPLE
100 E 8th 5t,
Front Royal, VA 22630

ATTN: ACCOUNTS PAYABLE OR LEGAL DEPARTMENT

RE: VPR, LLC
Ein: 20-0680580
Balance: $163,750.00

Ladies/Gentlemen:

This leter shall serve to advise you that effective immediately, pursuant to Uniform Commercial Code
Sections 9-607 and 9-406, Vox Funding, LLC is the assignee of all the now owned and hereafier arising
accounts receivable of VPR, LLC, all accounts payable now or hereafter are due from yvour company to
VPR, LLC payable only to Vox Funding, LLC, and should be remitted directly to Vox Funding, LLC, if
by wire transfer in accordance with the enclosed wiring instructions, or if by check made payable only to

Vox Funding, LLC and mailed to: Vox Funding, LLC, 100 Park Avenue New Yaork, NY, 10017,

Accompanying this letter is a copy of our recorded Uniform Commercial Code financing statement
substantiating the security imerest of Vox Funding, LLC in, among other assets, the accounts receivable
of VPR, LLC. You should be advised that until such time as you receive authenticated written instructions
from us to the contrary, pursuant to Uniform Commercial Code Section 9-406, you may only discharge
your obligations with respect to your accounts payable VPR, LLC by making payment to Viox Funding.
LLC. Should vou make any payments or VPR, LLC otherwise, contrary to the directions contained in this
notice, such payment may result in vour failure 1o discharge vour obligations with respect to such

accounts payable and you will still be obligated to pay Vox Funding, LLC any such amounts sent to VPR,
LLG

Vox Funding, LLC
Anthony Stephens
Recovery Specialist
929-263-2244
astephens@voxfunding.com
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Iek: (OG0 TR0 LN AR
Y
\ VOXFUNDING™

This FUTURE RECEIFTS SALE AGREEMENT {"Agroement”) *) dated

| iy

1=500-614-579%

FUTURE RECEIPTS SALE AGREEMENT

ST 023

Debawane limited liakility company ("Puschaser”), Merchant (Merchant Infoemation bebow), snd the Guaranioe{s) Cwnerish, as idemificd i the

Cramer Guasranior Infonmation below.

Merchant Information

« A3 made by and boiween Vox Fumding LLC, o

Legal Name: VPR, LLE

DHA: VIR

Entity Type: LLC

FEIN: 20080480

Sue of Incarpomtion:  Virginia

Bank Mamg, Wills Fargs

Addrezs: 2023 Hudson Hollow Road, Stephom City, VA, 22654

Phone: (3400 $35.E2345

OrwneriGuarantar Information {referred to individually or collectively as the “Owner™)

Owmer L/Guarantor |

Full Same Juseph ks lman

Homye Address: 1966 Husbon Holbos Hod

Ciny/Siate: Stephens City, VA Lip Cogde; 12655

Cramorhip %: 0000

Cell Pron: N Sociat secursy * [N,

el N | oo IR

Owmer 2'Guarantor 2
Fulll Name: Cedl Meone: Sacial Security &
Home Addsess: City/Suase; Lip Code;
Uramershap % Ermail; DO
Purchase Detail
Adshunt Sodd 5 196,500,080 The dollar valug of the Fulure Receipts
Dot Piciar E3l0 The sk adyusiment 10 the Amownt Sold that determines the Future Receipts
[higisouant
Futuse Receipt Dascomint 5 46 500,00 The dilerence in value betweoon the Purchase Price and the Amousit Sald
Spexilied Perceniage P Porceniage of Future Receipas s be remitled io Purchassr
P L Futare Receipts Expected Per Mowth based on analysis of Merchant's business and
Extimated Average Momihkly Receipis | § 312,222.06 il e B
Purchase Price 5 150,000,100 The dodlar amoent Purchases i paying For the Amount Sold
Procissieg: Fee 5 4.000,00 The dallar amaunt 10 be deducted from Purchase Price
Drinect Paymient 1o Voo, Fumdimg 5 00 Amrount paid on existing Yon Fundmg agreements and fees
Dt Payminis o Third Parties. 5 12.k00,00 Ansousit on third party agreements
Wine Transactiom Feeo 5 400 The st to wine fands o Merchang amdios third partics
Disbursement Amaunt to Merchant 5130 080 00 Net of fees, discount, and direct payements
Foemil Chioice AT t::k:;mr cam ocour vie ACH, Bask Traasfer, Bank Wise, Paymsal Card, or
Permbiance Ere . Wkt [aily {Each “Business Day™ Monday through Friday excluding Federal Reserve
aiE G otidays}] or [Weekly]
E ol ieemmi Term e l.'.:l:::b:: verm of this Agreement based on the Specified Percentage (this is only an
o
Remittance Transaction Fee 5 6000 Transaction fee for ACH Remittance
Estimaied Remitlamce Amount 5 409178 Estimatcd Remistance Amount of Furure Roceipts 1 be collcoicd according to the

Reminange Froquoncy

Nave: The tenms in the whle above shall constimie dafined tormes wilh respeet o this Agréement

As explained in maore detsil in the Terms and Conadi
e done any of the [ollowing during the course of this Agreement (se¢ below Section b for s kst of additional Events of Defauli);

= Change or ¢bose Merchant's bank acoount

Vox Fending LLC - Viox Agreemend |8

stated be {ier, Marchant will be in default of this Agreement if Merchant does or causes 1o

Merchans Insteals:

Page| |
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Change {or add) Payment Cand processors

Block Purchaser’s ACH access 1o Mernchant's bank account

Sell Mercham's business pricr w full remitance of Amount Sold of Future Receipts above without prics written consent from Puschaser
Petain a third-party debt consolsdator o egotiate & change 1o the terms ol conditbons of s Agr ™

Fail w prowide Parchaser coples of andfor electionie socess 0o all documents relstod 10 Maorchant's card processing activity or finaneial,
banking, or lu.l!'hﬁr:wil}ur:lmllmd.l}rsnftmpcd hq.- Purchaser

S¢ll Mercham’s Future Receipts to anctler person or entity

DISCOUNTS, FEES, AND DAMAGES. The follvwing terms ane addnbonal costs, fors, or damages that may be incurred in conmection with this
Agrcemonl upon cortain cocumstances, as sct fonk bebow:

Processing Fes. Merchant agrees to pay Purchaser the Processing Fee listed om the fint page of this Agreament, Purchaser wall deduct the
amount of 1he Processing Fog from tho Purchase Price that is 1o be paid to Merchan,

Wire Transactlon Fee. Merchant may request 1o roceave payment of the Purchase Price 1o Merchast or 1o third parties by wiee transfer,
Fuechaser shall have sobe discretion in dewermining whelher it will pay the Purchase Price by wire transfer. In the evemt Purchaser pays the
Purchase Price by wire tramifer, Merchani agrees w pay Purchaser o foe of 350,00 for each wire transfer, which covers the sdmimistrative,
wchnodoggical amd banking costs for paying tbe Purchase Price by wire iransfer. Purchaser willl dedact the ameunt of the Wire Transacison Fec
from the Purchase Price thai is 1o be paid w Merchamt,

Bank Aceount Change Fre. For cach change of acoouni roquesacd. Merchant agnoes 1o pay Puschaser a foc of $50,00, which covers the
mlministrative, lechnologacal and ciher costs for changing the Acooum. The Account may only be changed 1o another busincia chocking acooweni
im the name of the Merchant

Heturned Iem Fee To the exsent not prohibated by applicable law, Merchane agrees 1o pay Purchazer promply upon demand & rehemed ilem Toe
of 850000 {2 “Returned Hem Fee') il an eloctronis debit is rerarned unpaid or cannod be proceseed ar o eheck, draft oo simalar enatmment fesied
by Merchant ar any indovidual that signs this Ag i ex mirk by d ar canmot he p d {wither of which 15 a *Roturmed lvem Evens™).
Mercham sad any individual that szpes this Agrecment saithorize Marchaser bo resubmit seturned payments in it dizcretion, At Purchaser™s option,
Purchaser will asacua this fog any fime a payment s not honored ar paid, even (it [s later hosored o paid follewing resabmissson. Any chock,
deafi or siimilas § ey be collected electronically if rerurned for insafficient or uncoliected furds. If Merchant |s not penceating

suffcient receipes to satisfy the Remittance Amount, Merchant has the cbligation e reguest an adjustment to the Remiftance Amount rgher than
incaming repeated Retumed hem Fees.

UCC Filing and Helease Fee. Morchant agrees fo pay Purchaser 513000 wpos request from Purchaser fo fees atsociated with filing and
releasing amy LCCs agninst Merchant in secondancs with this Agreensen

Blocked Accoum Damages. Il Merchant puts 2 block on the Approved Account or fakes any intestonal action thst would provent Purchaser

From debiting the Apprived A an | by tha Agr which action will constitute Merchan®s default of the Agregmment, Marchant
agrees ko pay Puschaser promptly on d 4 1,000 as liquidated damages. The pastics sgree that these damages arca good Faith estimate of the
damapes coused by such a delaals of the Agreement, incloding the i d quired 1o be eapended by Parchaser to respond to the

default, the mereased wost of finds 1o Purchaser csused by the failure 19 receive sxpeeted funds, the risk %o Purchaser’s ability o request ACH
paymments through the NACHIA system cawsed by inatssting negected ACH, and other domages and expenses coused by the defaul.

Saaching Damages. Merchant agrees (o pay Furchaser prompily on demansd 51,000 as Hguidated damages if, subseguent 1o entering his
Aprecii, Meachan selly any Futare Receipas o, or obains a loan or oter fnancisg sooured by any Futare Reccipts from, any olber person or
enlay {“Sucking”) without Parchaser™s pror writien consent before (i) Purchaser eollects the entine Amuount Sold or (il) three vears have passed
simce the date of this Agreement, whichever occurs fira, which actson will constitute Merchant's default of this Agreement. The parties agree that
thine damages are a good faith estimate of the damages cawsed by this default of the Agreement including the increased resources requined 1o be
expendsd by Purchaser to resposd o the default, the increased risk to Purchaser caused by the Stacking, and other damages and expenses caused
by the defult

Default Damages. bn the event of a defsubt of this Agreement, of such defaull 15 not cured withan five days of its fiest occurrence, Merchant
agrees 1 pay Purchasér promgily an densand.
3, Far advances in orginal amount of $10.000 or kess, a default fee of the greater of 52,500 or 10% of the undelivered Amount Sold; or
b, For advances in origimal amount of greater than $10.000, & defhull fee of the greater of $5.000 or 1074 of the undelivered Amount Sold,

Thiss amount will be added 1o the total amount 1o be remiied by the Merchant, cffcctively providing a default-based discount 1o the Purchaser, The pantics
agree that these damages are @ good fxith cstimate of the damages cawsed by a defalt of the Agreement. including the increased resources reguired fo be
expended by Porchaser so respond 10 the default, as well as other damages and expenses caused by the defaalt, TERMS AND CONDITIONS IN
ADDITION TO THE ABOVE TERMS:

1.

Sanrecourse Sale of Fatare Receipts (THIS 15 NOT A LOAN), In ideration of the payment of the Purchase Price specified abuve,
Mierchant heretry sells, assigns, and trangfirs o Purchaser, without recourse, the Amount Sold and will deliver the Specilied Percentage of the
proceeds of each fuiure sabe made by Seller (coll by “Future Receipts™) in accondance with thi “Futare Receipts” mndludes all

Voo Fundisg LLL - Vo Agreement |8 Merchant [nisiats: — Page |2
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payments made by cash. check. ACH or other elecironic transfer. credin cand, debit cand, bank card, charge card {each such cand shall be
refermed o hesein g5 “Payment Card”h or other form of monctary payment in the ondinary course of Seller's busmess. Merchant agrees 1o
remil b Purchaser tm sccordance with the fexms of this Agroemen the Specified Percentage of the Future Receipis umil the Amount Sobd has
beem forwarded to Punchaser. Purchaser punchases ihe Fuhare Recespis frec and clear of all claims, lens o encumbrances of any kind
whalsiover. Menchaml agroes that this Agreomeni applics o Merchant's eatie npd..lllleud anterest in 1he Futune Receapls wp b tha Amount
Sokl. The terms and conditions of this Agreement shall reonain im full foree and effect until the Amommt Sodd Bas been deliversd 1o Parchaser
subgect to the terms of this Agreement. Merchast and Purchaser agree that this sale and purchase 15 final and Merchant has no right 1o
repurihase ar resel] the Futere Recerpts or any portion thereof. Merchant, sny individual signing this Agreemint s a Guasansos'Uwner and
Purchaser (each mdvrdually referred fo herein as "FPany” and collectively referred to herein as "Panies™) agroe that the Purchase Price pasd to
Merchant is the pree paid 1o puschase Merchant's Futuse Receipts and that the B kated by thas Agreement is 3 puichase and
sale of the Futsre Receipes. The Pastics hercby agree that the transsction mb:mphrcdbymunmm is mot & loan, a forbearance of maney
bent ar any sensilar oas of lending transaction, Merchant anderstands, agrees and represents that this transaction is made for business of

cial pury only, Menchamt agrees that it will treat the Parchase Price and Amount Sold in o manner consistent with 8 sale is it
acepunting reconds and tax retarns. Merchamt agrees that Purchaser iz entitled 1o sodet Merchast’s socounting reconds ipon reasonable motice in
order b verily compluance, Merchant wWalvies any rights of peivacy. confidentiality or taxpayer privilege inany such hisgution or arhiiration in
which Merchant srsetts that this tassaction v anyibing other than a sale of Future Recoipis.

& Requesting a Reconciliatlon Review. The Estimatad Remitance Amount is mtended 1o represent the Spocified Percendage of
Merchant’'s dusly or weekly Future Receipts. Either Purchaser or Merchant may give wriiten motice 1o the other pamy requesting a
recaniiliation ko doterming whothor Purchaser recenved an amount grester or less than the Parchased Percemtage of Merchant's
Future Receipte. Any wnitien request mads by Merchant ta thmfund:fmn Section shall be sont 1o VOX Funding, 14 E. 44th
Sarect, dth Floor, Mew York, MY "10“ aral 1] 1 goom. Each reconciliation revicw period is lmited to
Merchants Future Recopls for the ¢ Aar manth i prh:tﬂn‘rlumcptn Netsee of the reconcikistion request mmust be
given by the Last calendar day of the manth fﬂ1lﬂwing1hecdmﬂu'nmﬂ1 fior which the request is being made. Mercham shall cither
prowide Purchaser with online access 10 its Bank Account o, 51 Purchaser's seques, provide bank ststeinents showing the activity
reiated 1o the Bank Account within ten | 10) days afler any request. Merchant also heretry amthorizes Furchaser fo obtain any bank
stasetignt divectly from the Merchant’s Bank,

b Adjusting the Estimated Remittance Amoant. Upon reasonsble verification of Merchant s actual Fanare Recenpts for the month
umder review, Parchaser shall adjist the Extimated Remattance Amount on a going-forwand basis to more closely refleet the
Bdcrchast’s actual Futisn: Receipts times the Specified Percemiage. I the Extimated Remintance Amount will increase, Porchaser
will give Merchang notoe five days prios to asy such sdjastment. After each adjussment imade pursuant 1o this Section, the new
dollar amoant shall be deemed the Estimaied Rematance Amount untll any subiequent adjustment.

3, Method of Remlitance, Merchant herchy agrees 1o deliver the Amound Sold to Parchaser as () the Eaimated Remiitance Asiwound (hased on
the Speciiied Percentage) of Future Roceipts by Purchaser periodically debiting ihe Estimated Reminance Amowm fram Monchsnt's Account
wia ACH transsction {a “Direet Debit™) (i) as the Specified Percemtage of each day’s Payment Card Receipts disectly from Merchant's cand
processor {a “Payment Cand Split™); or (i) the Estimated Remitsnce Amount (based on the Specified Percentage) of Future Receipts diseetly
through o Lockbos armangensent {2 “Lockbox”), Purchaser may, in its sole diveretion seleet the method by which it will accept renslttance
ol the Anoaint Sold and, spon written notice to Merchant, change the methad by which it will sccopt remittance of the Amount Sold,
and provide Merchant with updated remitiance iastruetons. The following dotails cach remiftance type:

A Direst Debit. I Parchaser chioses 1o recelbve the remittance of the Amouni Sold vie  periodic Diroos Debi of the Estdmated Romitiamce
Amusiiif (based on the Specified Percentage) then Merchand agrees as follows:

I Bank Acgount, Morchant shall deporsat all of Merchant's Fulure Receipts inio a bank asccount approved by Purchaser (the
“Apcoum”),

W

Auteinatad Clearinghngs fif Estimated Bemistanse Amount, Merchant bereby snbonees Purchaser amd its agents o mitiale
Auwemated Clearinghigse ("ACH™) payments oqual to the Estimatod Remitiance Amoant umtil Parchaser has reccived Future
Recoipls oqual i the Amosnt Sokd,

3 Merchast to Maintain (s Accont, Merchant will be hedd responssble for any fees ineurred by Parchaser resulting from a
rejectod ACH abiempd or an Event of Defauh,

4 Ungrdmafl or Repecied Transaciions the Responsibility of Merchant, The Murchaser b pot respansible fior any ovendralt

£ ACH suthytication, The Merchand shall provide all necessary ACH suthorizations w the Pureh as st forth in Appendiz A o
thes Agrocmonl.

6 Chasge in Remittance Froquency. If the Renvinance Frequency ks weekly or bl-weekly, Purchiaser may change the Remittance
Frequency o dably if Merchamt's weekly or bi-weckly remittance is rejecied for insuffickent funds two or moee tiees dusing the
comrse of this Agreensent,

==
Vion Fuendeng LLE - Vo Agreement | B Mercham Indiials: = s Fage | 3
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b, Paymenmt Card Split. If Puschaser chooses to accept the remitiance of the Specificd Percentage of the Amount Sold through a Payment
Card Sphit, Merchant will ender imla an agroomenl with a card processor (*Processor™) acceptable to Purchaser, and authorize Processor w
pay the Specified Percentage direcily to Parchaser until Parchaser receives the rotal Amount Sodd. Merchant acknowledges that
Processor wall be acting on behalll of Parchaser to collest the Specified Percentage. Merchant imevocably grants Processor the right to
hold the Specified Percentage and to pay Purchaser direstly (a1, before or after the time Processor credits of remits 1o Merchast the
balange of the receipts not sold by Merchant to Parchaser) wnil Parchaser receives the entine Amount Sald. Processor may provide
Parchaser with all infarmation Parchaser docnis pentinent. Merchant agroes to hold Purchaser harmdess for the Processor's actions or
Omisshans.

¢ Lockbox IF Purchaser chooses bo accept the remittance through a Lockbox, Purchaser is authorized by Merchant 1o receive reminance
from the Lockbox. Merchant agrees so deposit all Future Receipts into the Lockbox and shall imstruct Merchant's Processar to deposit all

receipts directly into the Lockbox, This Auth hom ghall until the Parchaser has received an amount equal 1o the Amount
Sald.
Sale of Additional Futare Receipts, Purchaser amd Merchant may agree to additional sale of Futare Beceipas (each, an “Additional Sale”),

For cach Aukd | Sale, Parch amil Merchant will determine: (a) the amoumnt of additional Future Receipts (the “Addiional Amoust
Sold™), ib) the punchase prive for sach Additional Amount Sold {the “Additsonal Purchase Price™), amdl () am adjustment 1o the Estimaned
Remittangs Amount t rellodt a Specified Percentage of the Merchant®s Future Receipts based on the sum of the Inftial Amount Sold and cach
Addstional Amount Sold. Purchaser and Merchani agree that cach Additional Snlcm.\y b dicamentad and sagmed mn clectronse Form and shall
be deemsed to have occumed immediately upon Parchaser™s payment of the Additsonsl Purchase Price. Merchant is under no obligation 1o seil
and Purchaser is usder mo oblig w0 buy any additivnal Future Receipts, Purchaser and Merchant will comdusct an Additional Sale only il the
terna of the Additional Sale are acoeptable to each pariy. If this Agreemeni includes an Addinonsl Sabe the tems of the Additional Purchase
CHiler are set foeth in Appendix B 1o this Agrecment.

Purchase of Futwre Reccipts from AMMliated Merchants. |1 there is more than one Merchant identifbed in this Agreement then the term
“Merchant” includes all Wentified Merchants and the Amosnt Sold means the agpregate amount of Future Receipts sold 10 Purchaser from sisch
Merchants (" Aggregate Future Receipts™). The Specified Percentage will be calculsted using the Aggregate Future Receipts, without regard to
thit actssl Future Receipls of any individual Meschanl. Purchaser is auibonzed 1o obian the full amound of Aggregate Futare Receapts from amy
bk b ommed or combnolled by amy Merchand,

Ewvents of Default. The occurrence of any of the following events shall conssisute an “Event of Defauls™; (a) Merchant intentionally isterfercs
with Purchaser's right 1o collect the Specified Percemage: (b) Merchant violsles any term, ropresenilation, warmanty o covenam in this
Agrecmend; (<) Merchant uses multiple Payment Cand processors without the pricr written consent of Parchaser; (d) Mercham changes its
Payment Cand processor without the prior written consemt of Parchaser: o (¢) Mercham defaults under any other agreement with Purchaser, or
breaches any of the terms, covenants and conditbons of amy other agroement with Purchaser,

Timing. Fayment of Parchase Price, Processing Trial. Purchaser shall pay the Purchase Price or any portion thereol 1o Merchant only at
time, and through a methed, accepable wo Purchaser and ot Parchaser's sole discretion. Purchaser, in its sole discretion, may refuse 1o pay the
Purchase Price of asy portion thereof 10 Merchant and cancel this Agreement at any time prior 1o the Puschase Price being paid. Prior to paying
the Purchase Price, to the extent that Purchaser chooses 1o recsive Hs Amount Sold pursisant to a Payment Card Split, as described above,
Purchaser may comduct a site inspoction and shall condect a processing trial (the "Processing Trial™) o determine whether the Specificd
Percemtage will be comrectly processed and'or reporied by Merchant's cand processor o bank 1o Purchaser, In the event Purchaser elects 1o
conduct 3 Processing Trial, Merchant acknowledges and agrees that Purchaser wall make its final decishon, in its sobe and shsolule discretion,
whethar b purchasg the Purure Beceipis afiern cempletion of the Prosaasing Trial. If Purchaser condscts a Processing Trial and doemmines not
1o perchase the Future Receipts, amy receipts remitiod so Purchaser during the Processing Trial shall be returmed to Merchant,

Application of Amounts Received by Purchaser, Purchaser reserves the right o apply amounts received by it under this Agreement o any
fiees or other charges due to Purchaser from Merchamt prior 10 applying such amousis 1o redisce e amount of any outstanding Amaoant Sald,

Waiver. There shall be effected no waiver by failure on the past of Purchaser bo exercise, or delay in exercizing, any right ursder this
Agreement, nor ghall any single or partial exercise by Purchaszer of any right under thiz Agreement preclude sny ather future exercise of any
right. Subject to arbitration as provided in Section 21 of this Agreement, the remsedics provided hercunder are cumulative and not exclusive of
any remedies provided by law or equity,

Acknowbedgment of Security Interest and Security Agreement. The Fusure Receipts sold by Merchant 1o Purchaser pursuant to this
Agreement ane “accounts” or “payment intangibles™ as those terms are defimed in the Uniform Commercial Code as in offect in the state in
which the Merchans is bocated (the “UCC"} and such sale shall constinate and shall be construed and treated for all pusposes as 3 trus asd
complete sabe, comveying good title 1o the Futuse Receipts froc and cloar of any licns and encumbrnces, from Merchant 1o Purchaser. Ta the
extemt the Future Receipts are “accounts™ or “payment intangibles™ then (i} the sale of the Fubare Receipts creates a securily interest as defined
im the LNOC; (i) this Agrecment constileles & “securily agreement” under the UNOC; and (i Purchaser has all the rights of a secured panty under
the UCC with respect 1o such Future Receipts. Merchant furtber agrees that, with or without an Event of Default, Purchaser may motify account
debtars, or vdher persens obligated on the Fusure Receipts or holding the Future Reccipts of Merchant™s sale of the Future Receipts and may
instnsct them 1o make payment of otherwise render perfosmanse w or for the benefit of Purchaser. Merchant hereby grants Purchaser a secunity
interest in, and suthoriocs Purchaser bo file o UOC financing statement covering, all ﬂMmhﬁl@;fxﬁlwm accounts, chatiel paper,
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depodit accosnts, documents, personal propenty, assets and fixnares, gencral bl i 1=, equipment, inventory wherever located,
amil proceeds now or hereafler owned or acquired by Merchas.

11, Awtharization ta File Notice of Sale and Secority Interest. Merchant hereby suthonzes Puschaser to file one ar more fmnqmgmmnu
pursuant 1o the Uniform Cammaercial Code (LOC) 10 ovidence and perfect Parchaser’s secumy and any i or
amendments therete. The UCC financing statement may state that the sale of the Future Receipts s mtended 10 be a sale and not an assignment
fiar securnity and that the Merchant is prohibited from obtaining any financing that inwpairs the valug of the Future Receipts or Purchaser's right
1o colbest same. Merchant suthonizes Processor (o remit 1o Purchaser all costs incusred by Purchaser associased with the fHling. amendnsent or
termination of any LOC filings,

12, Power of Atterncy. Merchant irmevocably appoints Purchaser as its agent and attormey=in-fact with full autharity to take any action or execute
asy instrument of documsent 1o setibe all obligations due to Purchaser from any third party or an Event of Defaull, inchuding, withow lmittion
(1) 10 obtain and adpust insurance, (i) 1o collect monies due or o become dae under or in respect of any of the Collateral; (i) 16 receive,
endorse and collect amy checks, notes, drafts. instraments, documents or chattel paper in connection with clagce (1) o (51} above; (iv) o sign
Merchant's name on amy invosce, ball of lading or assignment directing castomers or scoount deblors 1o make payment directly to Parchaser;
and (v} 1o file amy claims or take asy action or institate any proceeding which Puschaser may doem necessary for the collection of any of the
undelivered Amount Sobd. or etheraise to enfarce its rights with respect 8o the delivery of the Amount Sold.

13, Broker Fees, Damages, and Porchaser's Risk. PURCHASER [XOES MOT CHARGE ANY BROKER FEES, If Merchant s chasged such a
fee, it is mot being charged by Puschaser oo an agemt of Puschaser. Additionally, because this is not a loan, Puschaser does ot charge any
interesd, finance charges, poiets, lae fees or similar foes (except as permitied by applicable law in comnection wiih civil judgments). Purchaser
is purchasing il Future Reecipis al a discount. Because the transaction evidenced by this Agreement is nod a loan, there are no specific
scheduled payments and no repayment terme I Merchant’s business sbows down and Merchant's Fulare Receipts decrease or if Merchani closes.
s business o ceases 10 process Payment Cands and Merchant has pot violated any of the representations, warrantics asd covenanis provided in
Sectson 16 below, there shall be po defaull of this Agreement. Purchaser assumes the risk that Merchant's business may (3l or be adversely
affected by conditions outside the control of Merchant provided Merchant has not breached 3 representation, warmanty of covenant set fouth in
Secton 16 below.

14 Right to Cameel. Merchant nsay cancel this tramsaction = any time prior to midnight of the fifth day after Parchazer forwands the Disbarsement
Amount o Merchant. In order to cancel the transaction, Mercham must provide notice to Puschaser and return the full Disbursement Amount 1o
Parchaser within five days of receipt of the Disbursement Amount, Puschaser shall retain the Processing Fee, but Merchant shall not be
responsible for any other eosts if this Agreement is cancelbod parsuani to this Section.

15, Right of Access. In order 1o ensure that Merchant is complying with the serms of this Agreement, Purchaser shall have the right 1o (i) enter,
without matice, the premises of Marchant’s business for the purpose of inspecting and cheoking Merchant's transaction processing terminals to
smsung the torminals are properly progremmed o submit and or baich Merchant's daily roceipes w0 the Processor and 1o ensure that Merchant has
not violated any cther provision of this Agreement, and (i) Merchans shall provide reasonable access 10 its employess and records and all other
ilems as requested by Purchaser, asd (§i5) Merchant shall provide information abous its busiress operations, banking selstionships, vendors,
landloed and enber information 1o allow Purchaser 1o imerview any relevant panics,

16 Merchant’s Representations, Warrantics and Covenants. Merchan represents, wamants and covenants that as of the date of this Agreement
and unless expressly stated otherwise during the course of this Agreement; (i) the Future Receipts are not subsject 1 any claims, charges, liens,
restrictions, encumbmmaces or security intenests of any mature whatioever unbess otherwise disclosed to Purchaser in writing prior to pavmsent of
the Dushburseenent Amaumt ta Marchamt: (ii) Merchant will ned sell the Futsre Receipts to anctber person or entity; (i) Merchant will not condua
Busaness under any name other than as disclosed berein, shall mot change its Business bocation without the prior writicn consent of Purchaser, and
shall net eemporarily elose its business for renovations or other purposes uiless required by bocal ordinance o oller legal order, such as from a
bcalihs ar firc inspectar, or il othorwise forced to do so by circumstances outside of the comtrol of Menchant; (iv) Merchant will net voluntarily
sell, dispose, ransfer ar stheradise convay all ar sub lally all of #s busi or asscls wilhout the expross prior writton consest of Parchaser,
and the writlen agreement of amy puschascr or transforee assuming all of Merchart®s obligations usder this Agrecmont pursuand to documentation
satizfacory o Purchaser: (v) Maorchant will not change or add Payment Cand processons of change the Account without the prior writien spproval
of Purchaser: (vi) Merchant will not take any acrion to isrestionally discourage the use of Payment Cards; {vii) Merchant will not undertake any
trarsaction involving the sale of Mercham, either by an . wale or fer of ownership i im Mercham that resulis in a change in
wwnership or voting control of Merchant, or by & sale or transfer urmmmlly all of the aswets of Merchand; {viii} Merchant will pot vob ily
permit another person or company, including withos lime a Franch company {if Merchant is franchisee), 10 ar take over the
operation and'or contred of the Merchant's business or I:usirun locations; {ix) &5 qﬂhc date of this Agreement Merchant is not currently
contemplating the filing of a banknapecy ding o closing Merchant's business and as of the date of this Agrecment Merchant has not
retained any atormey, othes consultant Df pruﬁmm1 bopmwd-: amy advice, assistance o planning with respect 1o the filing of a banknaptey; (x)
all information provided by Merchant to Purchaser in this Agreement, application, intgrview with Purchaser or otherwise, and all of Merchant's
financial statememts and other financial d 3 provided to Parchaser are true and comrect and accuratcly reflect Merchant's financial
condition and results of opertions; (xi) Merchamt will be trushfil in all fsture statements 1o Purchaser and will provide Purchaser with accurmate
and complete information regarding Merchant"s business as required by this Agreensal; (sil) Mercham will possess and maintain insuranee in
such amounts and against such risks as are customany and necessary 10 profect its business and shall show proof of such insarance upon demand;
(i} Merchant has all permits, licenses, approvals, consents and authorizations necessagy 10 conduc i1s business and will prompaly pay all
necessary laxes, mclading bt pot limited to employnsent and sales and use taxes; (xiv) Mercham :ﬁ Wﬂﬂi}ilmnlmw on
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bchall of Morchant have full power and aatharity 1o enler into and perfonm the obligations under this Agreement; (xv) Mercham will provide
Purchaser copies of and/'or electronic access 1o all documents related to Merchant's cand processing activity or financial, banking, or tax affairs
within five (5) days of a request by Puschaser; (xvi) Merchant will nod take any action o cause the Future Receipis io be seitled or delivered o
any bank acoount other than the bank account that the Future Receipis are being seitled or debivened w as of the dase of this Agroemsent and m
aceonfance with the ferms of this Agreemem; (xvii) Mercham will ot enter into asy fimancing agreement whenein and wherchy the repaymont
torms of the agreement requine Merchant to make daily or weekly payments (NO “STACKING™) and Purchaser may share information regarding
this Agreement with any thind pasty in ander e determine whether Merchant is in compliance with this provision; (xviii) Merchant's execution
and performance of this Agreement will not conflsct with any other agreement, obligation, promise, cown onder, sdministrative onder or decroe,
Baw or regulation to which Merchamt is subject, including any agrecment that prohabits the sale or pledge of Merchant’s Futare Receipts; (xix)
Merchant will conduct ies business consistent with past practics and shall not take any action that would have an adverse cffect on the use,
acoeplamoe, or awthorization of any Payment Cand for the purchase of Merchant™s products or services: (xx) Merchant has not, will not and is mot
conlemplating retaining paying in any way a third-party debe consolidasor. nor has the Purchaser consulted with mor will the Purchaser retain a
third-party debd consolidator in contemplation of negodiating & change to the torms and conditions of this Agreement; (xxi) Merchant will nol
valaniasily block Purchaser from receiving requesting ACH reminances fran Menchant's Accoant; (xxii) Merchant is a sophisticalod business
entity familiar with the kind of transsction covered by the Agreement, and was represented by counsel or haed fisll opportunaty (5 consull with

coansel; and (xxidi) a5 of the date of this Age b Merchant has dischoned any Jitican that has resalted in or would result in a material
adverse change to Mercham's business and My kenonws of ma conditi IM! i likely ta reswlt in 2 malerial adverse change to fis business.
Merchant will notify Purchaser immediavely if any of the above rep L iex, or o ts become false or inaccurnie.

Telephone Mondtoring. Recording and Comtacts. Purchaser may choose 1o monitor and/or recond telephene calls with ch;hlnl and its

Cramers. employecs or agents. These calls are mondtored andfor recorded solely for evaluation by supervisors, i g for compliance
parposes, collections, and guality comtrol, By signing this Agreement, Merchant agrees that mwllbﬂmn?mhunandmrdu wa
¢ off Meorchant may be itored andor revonded for these purpeses. Mercham fanher agrees tha: (i) it has an csaablished business

n-lmshqp with Panchaser and may be contacted from time to time reganding transactions with Purchaser by iclephome, tel message or omail;
{in) such comacts ane not considersd wnsolicited of inconveniem; and (1ii) any such contact may be made using any wircless, mobile cellalar or
wther namber Merchant o its representative gave Purchaser, using any c-madl addsess Merchant or its representative gave Purchaser, or using an
automated dialing and ansouncing or similar device, unbess probibated by law, This suthorization is binding upon Merchast upon signing this
Agreemnent and shall nod be deemed withdrawn or revokied shoubd Purchaser determine mot 10 purchase the Fulune Recespts from Merchans,
Merchant authorizes Purchaser, its affiliates, agents and independent comracions to contact Merchant al any telephone number Merchant provides
1o Purchaser or from which Merchamt places a call 1o Purchaser, or any telephone numbser where Purchaser believes it may reach Merchant, using
any means of comnmunicalion, including but mot limaled 1o calls or text messages to mobile, cellular, wireless of gimilar deviees or calls or lext
nicssages using an sutomated tekophone dialing system andlor artificial voices or prerecorded messages, even if Merchant incurs changes for
receaving such commumcalions. Merchant also agrees that Purchaser, its afTilistes, agents and independent comracions, may use any other
mdivm not prohibited by law including, but not limited o, mail, e-mail and facsimile, 10 contact Merchant. Merchant expressly consents to

dugt busi by el b macans.

Hemeedies, Upon an Event of Dielaaly, the Specified Pﬂ:em,s,e shall pqu.ll 10075 of 21l Fanare Receapes amd Parchaser shall be entitbed 1o all
remedies available under law, subject to arbisration as pravided in Section 31 of thas Agreement. In any action for damages, Purchaser shall be
entitled o damages equal 1o the undelivered pontion of the Amount Sold plus all focs and changes (including legal foes) assessod under this
Agreemens, Merchant and the individuals signing this Agrooment hereby agree that upon an Event of Default, Purchaser may clectronically
debit from any of Merchamt's bank accounts via ACH or stherwise, o may instruct Merchant's processor i forward 1o Purchaser, all or any
pention of the sams due w Purchaser,

Attormey's Fees and Castx. Upon an Event of Default, Purchaser shall be entitled 1o recover from Merchant and Guarantors all costs of
collectvon, including reasonable afiomey’s fees and third-pany collection costs,

Fublicity. Merchant hereby authorizes Purchaser to use its name m listings of chients and in advernising and marketing materials,

Reporting and (iber Autharizations, By signang this Ag t, Merchant snd sny individual Owner g below authonizes P

its agerts and representatives, and any credit reporting agency engaged by Purchaser (i) 10 investigate any references given or any other
statemenits or data obtained from or about Merchant and any of its Owners for the purpase of this Agreement, (ii) so obeain a consumer or
business credit repont o any background repost on the Merchant and amy individisl that signs this Agreement d d v by Purch

fiar parposes of deciding whether to approve the purchase of the Amount Sald or far any update, renewal, or for evaluating the qualification of
Mercham for other products of Parchaser or Affilisted Entitics and for any ather lawfal puspose; and (iii) 1o contact personal and business
references provided by the Merchant in the any application, at amy time now or for 5o long as Merchant comtinues 1o have any obligation owed
1o Parchaser os & g of this Agr or for Parchaser's ability 1o detenming Merchant's eligibiliny 1o enter into any fisture
agresment with Puschaser, The report Purchaser obtains may include, bt is mot limited 1o, the business” or individuals” credit history or similar
chanctenistics, employment and education verifications, social security venification, criminal and civil history, Depanment of Motor Viehiclk
records, any olher public records, and any other information Parchaser deems relevant w determine if it will peoceed with the Purchage of the
Future Receipis from Merchant.

Financial Information. Merchant authorizes Purchaser and its agents 1o investigate its financial responsibility and history, and will provide 1o
Puarch any authorizations, bank or financial st ta, petums, €16, a3 Punchaser deems necessary in iis sole diseretion prior 1o or a8
any lime afler execution of this Agreement, A photocopy of this authorization will be deemed Bl as a0 asborization for reboase of
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financial and credin information. Purchaser is authorieed to update such information and financial and credit profiles from time o line as it
dooms appropriate. Merchant waives, 1o the maximam extent permitted by law, any claim for damages against Parchaser or any of its
aiiliares relating to ary gati Bemaken by of on behall of Purchaser as pesmiined by this Agreemenl or disclosune of mformalion as
permined by this Agreemsent

Auvtherization io Contact Current and Prior Precessers. Merchas herety awbvorizes Purchaser w comtact any of Merchant™s banks,
brokers, of cument of prior Processors in onder 1w oblain whatever information it may requine regarding Merchant's transactions 1o determing
qualificalion or continualion under this Agrocment, o for colloctions upon an Event of Defwult, Siech mformation may inchude but is nod
limited to, information necessary to verify the amount of Futare Receipts previously processed on behalf of Mercham and any chargebacks
that rmay have been charged by the Processor. In addition, Merchast authorizes Purchaser b contsct any cument ar prior processar of the

Merchant in order o confirm that Menchant is exclusively using the Progessor idemtified above, or any ather payment card procezsor approved
by Purchaser for the processing of payment cands,

Confidentiality. The 1erms and conditions of this Ag are proprictary and confidentaal. Unless roquired by law, Merchant shall not
dizclose this information 1o anyone other than iis altomey, accountant or similar service provider and them only 1o the extem such person uses
the inffc iom salely for pary of advising Merchant and first agrees in writing bo be bound by the ierms of this Section, A defanl of this
Secrion entitles Parchaser 1o damages and legal fiees as well as temporary restraining onder and preliminary injunction without bond.

Motioes, Purchaser may send any notlias, disclosures, lerms and conditions, other docaments, and any Ml.rc:hmw [1%] m;b}'mh
makl or by e-mail, an Purchaser™s option and Merchant consents 1o such chectronic delivery. Notices send by g-mail arc effective when sent,
Natices sont by regular mail become effective three days after mailing vo Merchant®s address seq foath in this Agreement. Merchant may send
amy motices w Purchaser by e-mail anly upon the prios wrinen consent of Purchaser, which consent may be withheld o revoked ol any time in
Purchaser’s sole discretion.  Otherwise, any notices or other consmunications from Merchant (o Purchaser must be delivered by certifled mail,
return receipl requested, 1o Purchaser’s address set fonh in this Agreement. Motices sent 1o Purchaser shall become effective only apon receipt
by Parchaser.

Miscellaprows, This Agreement constitules the entire Agreemenl between the Parties, and no rey i ts, or usderstandings of
any kind, euther writien or oral, shall be binding apon the Partics unless expressly contained herein. All Flnmmhuchﬂ the opporiumity
to review this Agreement with an atiomey of their own choosing and have either relied only on their own attomey’s guidance and advice or
have been provided sullicient opporiunity 1o have an anomcy of their choosing review the Agreoment. Mo constnsction determinations shall be
made against cither Pary hereto as drafter. This Agr is a complete and ext ive stal of the terms of the Paniss’ agreement,
which may mot be cxplained or supplemented by evidence of consistent or inconsistent additional terms or contradicted by evidencs of any prior
ar contemporanoous agreement. The Parties may chamge any of the tenmes of this Agreement or amend this Agrecment, bul any such changes or
amendments shall not be effective unless they are in wiiting, sgreed to by all Partics, and signed by Merchant and'or Guarantor(s) as applicabile,
If arvy of the provisions of this Agreement arc determined 1o be invalid, illegal or unenforceable in any respect, the remaining provisioas shall
not be affected im any naanncr. All Partics hereby acknowlbodge having the full pewer and suthority 1o enter imoe and perform the obligations
unider thas Agreenaont, Merchand and Guarantoris) agree 1o exeoute such funher and additionsl documents, instruments, and writings as may be
necessary. proper, required, desimble, or convenient for the purpose of fully effectuating the terms and provisions of this Agreement. Puschaser
may assign, transfer of sell s rights b recerve the Amount Sold or delegate its dusies hereunder, either in whobe or in pan, with or withou! pricr
writien motice o Mercham. The sig %ty this Ags muay be evidenced by facsimibe copies or other eloctromic means reflecting the
Party’s sagrature heretin, and any such copy or signatare shall be sufficient if it were an oniginal dignamure. In lseu of & signature, Purchaser shall
be deemed to have accepied the terms of this .l'l.gmmum upon payment of the Disbursement Amount 1o Merchant, Sections |7 through 18 and
27 through 33 shall swrvive any Exclicn ar Istion af this Agrecmend.

Binding Effect; Governing Law, Venue, and Jurlsdiction. This Agreement shall be binding upon Merchant as well as its ssccessors, assigns,
relascd companics and Affiliated Emtiny (as defined below) as well as any company of person (or group of persors working together) that
purchases sub: ially all of the Merchant's asscts or a majority of ils vating intercsts and'or control over the Merchant. This Agreement shall
anerg b the benelfin of Purchascr, s sucoossors and assigns. This Ag) all [l gl the emting relationghip betwoen the
Parties, amdd all Claims {as defined in Section 28 below), whether sech Clainas ase based i 1o, contract of anse under stafube or in equity,
including all Claims imvelving an Affiliared Entity of Purchaser, shall be govemned by and enforced in accordance with: (i) the laws of the Saate
af Mew York without regand 1o principles of conflicts of laws that would requise the applcation of any other law: and (ii) federal law for the
limized purpose of the Asbitration Agreement (Section 31 below ). Merchant understands and agrees that (1) Purchaser is locased in New York;
(i} Purchaser makes all devisions from Purchaser's office in New York; (iii) the Agreenwnt is made in New York (that 15, no binding contract
will by formed until Purchaser receives and acoepis Merchant's signed Agreensent in Mew York)s and (iv) Merchang™s payments are not
acyepbod until received by Purchaser in New York, Any swit, sction or p ding arising he for, on the ingempretation, perfommance, of
delaalt of this Agreement, shall, if Purchaser so elects, be instinaed in any court sitling in New Yok, (the *Acceptable Fonams™). Merchant
agress that the Acceplable Fenams are convenical bo it and submits 1o the jurisdiction of the Acceptable Forums and waives any and all
abjections o jurisdiciion or venae, Should such proceeding be initised in any otber forum, Merchant waives amy right 1o oppose any molion or
application made by Purchaser 1o mmsfer such proceeding 10 an Acceptable Forum. Purchaser and Merchani Further agree tha the mailing by
certalied or regrstered mail, returm receipt requested, of any process required by amy such coust will comstitute valid and bowful service of
process against them, without the pecessity for service by any other means provided by statute or rule of cour, but without imvalidating service
performed in accordance with such other provisions. “Affiliated Emity™ means and incledes: (i) any entity or person that has owned or
controlled Purchaser or any entaty that has been owned or controlled by Puschaser; (i) any predeoessor o successor entities of Purchaser; (i)
any entity or person whe at asy time owns or holds an equity of security interest in the Fusure RThn__-_nd imterest was gransed by
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Parchaser; and (iv) all officers, direciors, owmers and employers of Puschaser, its parcnt company or any Afiliasted Entity; and (v) any parent
companies of any Affiliated Entity and their subssdianes,

Disputes. Awy claim, dispute of comtroversy betwosn any of the Parties or between any of e Parties and an Affiliated Entity anising from o
relatimg in any way 10 the relationship between the Partics, incleding any relaticnship with an Alfilialed Emiy, whether such claims are hased
N por, cORAFRGY, oF arise under Statute or in equity (refemed to herein as "Claim™ of “Clainss”™), shall be resolved only as provided in this
Agreement. “Claim” mcludes bat is ned limised toc any disputes regarding or relating to this Agreoment or the application provided in
comnection wilh this transactson; any solicitaion or advertising matcrisls; any activitics relating to the maimtenance of servicing of the
transaction; any disputes arisang from any collection activity related 1o a default or alleged defsul of this Agreement; any disputes conceming
the processing or collection of Future Receipts; any disputes reganding information obained by Purchaser from, or reportad by Purchaser to,
Merchant, credst bureaus or others; and any disputes resulting from or relating 1o, in any way, any previous relationship, sgrecment of contracd
between the Partics or Merchant and an Affilisted Entiey inchading but not limited 80 an agreement under which Merchant sold Fubare
Reecipts to Parchaser or an Affiliazed Entity. The Parties herehy agree that this provision amends and supersedes any provision in a previoss
agreement entered inlo between the Parties or between Merchant and an Affilisied Entity regandless of whether the previous agreement has
been satisfied, terminated or s m defaulz, Accordingly, any Claims between the Partbes or made against or by an Affilisted Entity shall na
langer be governed by the dispuse resolution provisions contained im a previous agreement but shall be governed by Secibon 20 asd Sections
2% through 33 of this Agreement: provided, however, that any changes this provision makes to previcus agreements betwen the Parties ar
maie against or by an Affiliated Entity shall not apply s any Insgatson, arbitratson or other proceeding commenced before the date of this
Agresment,

AURY WAIVER. THE PARTIES WAIVE THE RIGHT TO A TRIAL BY JURY IN ANY COURT IN ANY SUIT, ACTION OR
FROCEEDING ON ANY MATTER ARISING IN CONSECTIHEN WITH OR 1N ANY WAY RELATED TO THE TRANSACTIONS
OF WHICH THIS AGREEMENT 15 A PART OR ITS ENFORCEMENT, EXCEFT WHERE SUCH WAIVER 15 PROHIBITED BY
LAW OR DEEMEDR BY A COURT OF LAW TO BE AGAINST PUBLIC POLICY, THE PARTIES ACKNOWLEDGE THAT
EACH FARTY MAKES THIS WAIVER KNOWINGLY, WILLINGLY AND VOLUNTARILY AND WITHOUT DURESS, AXD
ONLY AFTER EXTENSIVE CONSIDERATION OF THE RAMIFICATIONS OF THIS WAIVER WITH THEIR ATTORNEYS.

CLASS ACTION WAIVER. PURCHASER, MERCHANT, AND EACH GUARANTOR ACKNOWLEDGE AND AGREE THAT
THE AMOUNT AT ISSUE IN THIS TRANSACTION AND ANY DISPUTES THAT ARISE BETWEEN THEM ARE LARGE
ENOUGH TOJUSTIFY DISPUTE RESOLUTION ON AN INDIVIDUAL BASIS. EACH PARTY HERETO WAIVES ANY RIGHT
T ASSERT ANY CLAIMS AGAINST THE OTHER PARTY A% A REFRESENTATIVE OR MEMBER IN ANY CLASS OR
REPRESENTATIVE ACTIHIN, EXCEFT WHERE SUCH WAIVER 15 PROHIBITED BY LAW OR DEEMED BY A COURT OF

R FARTY IS FERMITTED BY LAW OR A COURT OF
ACTHIN AGAINST THE OTHEHR. THE PARTIES AGREE THAT:
PREVAILING PARTY SHALL NOT BE EXTITLED TO RECOVER ATTORNEYS' FEES OR COSTS ASSOCIATED
PURSUING THE CLASS OR REPRESENTATIVE ACTION (NOT WITHSTANDING ANY OTHER PROVISION 1N THIS
AGREEMENT): AND (I} THE PARTY WHO INITIATES OR PARTICIFATES AS A MEMBER OF THE CLASS WILL SOT
SUBMIT A CLAIM OR OTHERWISE PARTICIPATE IN ANY RECOVERY SECURED THROUGH THE CLASS OR
REFRESENTATIVE ACTION,

ARBUTRATION. 1F PURCHASER, MERCHANT OR ANY GUARANTOR REQUESTS, THE OTHER PARTIES AGREE T
ARBITRATE ALL DISPUTES AND CLAIMS ARISING OUT OF O RELATING TO THIS AGREEMENT. IF PURCHASER,
MERCHANT OR ANY GUARANTOR SEEKS TO HAVE A DISPUTE SETTLED BY ARBITRATION, THAT PARTY MUST
FIRST SEXND TO ALL OTHER PARTIES, BY CERTIFIED MAIL, A WRITTEN NOTICE OF INTENT TO ARBITRATE. IF
FURCHASER, MERCHANT OR ANY GUARANTOR DO XNOT REACH AN AGREEMENT TO RESOLVE THE CLAIM WITHIN
M DAYS AFTER THE NOTICE 15 RECEIVED, PURCHASER, MERCHANT OR ANY GUARANTOR MAY COMMENCE AN
ARBITRATION PROCEEDING WITH THE AMERICAN ARBITRATION ASSOCTATION (“AAA™), JAMS, OR THE FORUM,
FURCHASER WILL FROMPTLY REIMDURSE MERCHANT OR THE GUARANTOR ANY ARBITRATION FILING FEE,
HIMWEVER, I THE EVENT THAT BOTH MERCHANT AND THE GUARANTOR MUST PAY FILING FEES, PURCHASER
WILL OXLY REIMBURSE MERCHANT'S ARBITRATION FILING FEE AND, EXCEFT AS PROVIDED IX THE NEXT
SEMNTENCE, PURCHASER WILL PAY ALL ADMINISTRATION AND ARBITRATOR FEES. IF THE ARBITRATOR FINDS
THAT EITHER THE SUBSTANCE OF THE CLAIM RAISED BY MERCHANT OR THE GUARANTOR OR THE RELIEF
SOUGHT BY MERCHANT OK THE GUARANTOR IS IMPROPER OR NOT WARRANTED, AS MEASURED BY T
STANDARDS SET FORTH IN FEDERAL RULE OF PROCEDURE 11{B), THEN PURCHASER WILL PAY THESE FEES ONLY
IF REQUIRED BY THE AAA, JAMS, OR FORUM RULES. MERCHANT AND THE GUARANTOR AGREE THAT, BY
ENTERING INTO THIS AGREEMENT, THEY ARE WAIVING THE RIGHT TO TRIAL BY JURY. PURCHASER, MERCHANT
ORANY GUARANTOR MAY BRING CLAIMS AGAINST ANY OTHER PARTY ONLY IN THEIR INIMVIDUAL CAPACITY,
AND NOT A5 A FLAINTIFF OR CLASS MEMBER IN ANY PURPORTED CLASS OR REPRESENTATIVE PROCEEDING.
FURTHER, FURCHASER, MERCHANT AND ANY GUARANTOR AGREE THAT THE ARBITRATOR MAY 50T
CONSOLIDATE FPROCEEDINGS FOR MORE THAN ONE PERSON'S CLAIMS, AND MAY NOT OTHERWISE PRESIDE OVER
ANY FORM OF A REPRESENTATIVE OR CLASS PROCEEDING, AND THAT IF THIS SPECIFIC PROVISION DEALING
WITH THE PROHIBITION OX CONSOLIDATED, CLASS OR AGGREGATED CLAIMS 15 FOUND UNENFORCEABLE. THEN
THE ENTIRETY OF THIS ARBITHATION CLAUSE SHALL BE NULL AND VOID. THIS AGREEMENT TO ARBITRATE 1S
GOVERNED BY THE FEDERAL ARBITRATION ACT AND NOT BY ANY STATE LAW l‘.:l..'i._g\Tl?-'G THE ARBITRATION

i - T4
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OF DISFUTES, THIS AGREEMENT 15 FINAL AND BINDING EXCEPT TO THE EXTENT THAT AN AFPFEAL MAY BE MADE
USDER THE FAA. ANY ARBITRATION DECISION REXDERED PURSUANT TO THIS ARBITRATION AGREEMENT MAY
BE ENFORCED IN ANY COURT WITH JURISDHCTION. THE TERMS “DNSPUTES™ AND “CLAIMS® SHALL HAVE THE
BROADEST POSSIBLE MEANING,

35 BLGHT TOOFT OUT OF ARBITRATION, MERCHANT AND GUARANTORIS] MAY OFT OUT OF THE ARBITRATION
FROVISION ABOVE, TO OFT OUT OF THIS ARBITRATION CLAUSE, MERCHANT AND EACH GUARANTOR MUST SEXD
FURCHASER A NOTICE THAT THE MERCHANT AND EACH GUARANTOR DOES NOT WANT THIS CLAUSE TO APPLY TO
THIS AGREEMENT. FOR ANY OFT OUT TO BE EFFECTIVE, MERCHANT AND EACH GUARANTOR MUST SEXD AN OFT
OUT XOTICE TO THE FOLLOWING ADDRESS BY REGISTERED MAIL, WITHIN 14 DAYS AFTER THE DATE OF THIS
AGREEMENT: VOX FUNDING - ARBITRATION OFT OUT, 132 E 430D STREET, SUITE 311, NEW VORK, NY 18017,
ATTENTION: VOX FUNDING LEGAL DEPARTMENT,

1
A ¥ ! TIE A i, Guaransor will denive direct or imdirect economic bemelit from this Agrecment

amdl is direcily or indirecaly involved in the business operations of Merchanl. By signing this Agreement om behalf of Merchan AND ON THEIR

OWMN BEHALF (each such signer a G torf, the undersigmed G s berely assisme and, jointly and severally, guarsntes to Purchaser

prompd and complete performance of the following obligstions of Merchant (the “Guammeed Obligations™):

& Merchant’s ebligation 1 provide Furchaser coples of andior electronic access to all docaments related 1o Merchant's card
processing activity or financial, banking, or tax afTairs within ten (10) days of 2 request by Purchaser;

b Merchant's ebligation o mot conduet business wnder any name other than as disclosed herelm, o not change its business
loeation withewt the price written consent of Purchaser, and not temporarily clase its business for renovations or other
purposes unbess required by local erdinance or ather legal order, such as from a health or fire inspector, or If sthorwise
ferced bo do so by circumstances oulside of the contral of Merchani;

[ Merchani's ""_ HEom fa mod vol ily sl dispase, transfer or sthernise comvey all o substantially all of its busi wr
asiets without the express prior writien consent of Purchaser, and the written agreement of any purchaser or transferee
assuming all of Merchant’s obligations under this Agreemont pursuant to documentation satisfactory to Purchaser;

d. Merchant's sbligation to not change or sdd Payment Card processors or change the Account without the priar wrillen
approval of Purchaser:

L Merchant's obligation to not take any sctien to cause the Future Recripts (o be setiled or dellvered i any laak aceount
other than the bank sccosnt that the Future Receipts are being sciibed or delivered to as of the date of this Agroement and in
aceerdance with the terms of this Agreement;

£ Merchant’s obligation to not enter into any financing agrecment wierein and wherehy the repayment terms of the
agreement require Merchant to make dally or weekly payvments (NO "STACKING™ )

g Merchant’s obligation to nol retain or pay in any way 3 third-party debt consalidator in cantemplation of negotiating &
chamge to the terms and conditions of this Agreement; smd

b Merchant's obligation to nat black Purchaser from receiving requesting ACH remittances from Merchants Account.

M, Guaramtor Walvers. Purchaser does nat have to notify Guasantor af any of the following cvents and CGuarsnsos will sot be releasod from s
obligations under the Ag amill this Personal Guaranty of Parformance if it is mot notified of (i) Merchast's Exibure b perfonm any
obligation under the Agreement; (ii) any sdverse change in Merchant's financial condition or business; (ii) Purchaser's acceplance of the
Agseement; and (iv) any renewal, extension or other madification of the Agreement or Merchant’s other obligations 1o Parchaser. In addition,
Purchaser may take any of the following sctions withow! rebeasing Cuarantor rom any of its ebligations under the Agrocment and this Personal
Guasanty of Performance: (i) renew, extend or otherwise modify the Agreement or Merchant™s other obligations to Purchaser; and (i1} release
Merchag from its obligations to Purchaser, Guaransor shall mot seek reimbursement from Merchant or any other guarantor for any amoants paid
by it under the Agreement or this Personal Guaramy of Performance. Guarantor permansently waives and shall mot seek 1o exercise any of the
fallowing rights that it may have against Merchasi, or any other guarantar, for any ameants paid by it, or acis performed by i, under the
Agreement or this Personal Guananty of Performuance: (1) subrogation; (i) reimbursensent; (iii) performance; (iv) indenanification; or {v)
contribution. In the event that Purchaser must retum any amoust paid by Merchant or any other guarantor of the G | (ibligations b
that person has became sabject 1o a proceeding usder the Usited States Bankrupicy Coxde or any simalar law, Guaransor's obligstions usder the
Agreemsent and this Personal Guaranty of Performance shall imclude that amount.

35, Guaraptor Acknowledgement. Guarantor acknow ledies that Guarantor understands the seriousniess of the provisions of the Agreement,
inclading the Jury Trial Waiver Class Action Waiver and Asbitration sections, and has had a full epportanity 16 consull with counsel their choice;
and have consubied with counsel or have decided ot 1o avail himself / herself | themselves of that it

s
Vax Funding LLL - Vox Agreement 1.8 Mercham Initals: = Page |9
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EACH PARTY ACKNOWLEDGES THAT THEY HAVE READ AND AGREE TO ALL THE FOREGOING TERMS AND CONINTIONS,

INCLUDING THE CHOICE OF LAW AND ARBITRATION PROVISIONS SET FORTH ABOVE,
ACCEPTED AND AGREED
(Signature)
ELNARA GAVRILOVA

(Mame)
VP of Finance
(Tirle)
ACCEPTED AND AGREED ACCEPTED AND AGREED
¥ ' ME T (8 7 AILRY L A
s a9 .
& “v F v
(Signature) (Signature)
Joseph Eshelman Joseph Eshelman
(Name) ey
Owner Owmer
(Title) (Tirle)
ACCEPTED AND AGREED ACCEFTED AND AGREED
FOR THE MERCHANT (53) FOR THE OWNERGUARANTOR (82
(Signatare) luﬁh-lll‘lllﬂ
{Name) ) iName)
[Titke) (Tinke) -
Vox Funding LLC - Vox Agreement | 8 Merchant Initials;

Page | 10



AMERICAN BANKRUPTCY INSTITUTE

Deeusign Envelopiy SBFOA B 0815 Y DOC 7V Eiled®06710/24  Entered 06/10/24 22:53:27 Desc Main
Document  Page 22 of 36

APPENDIX A

AUTHORIZATION AGREEMENT
FOR AUTOMATED CLEARING HOUSE TRANSACTIONS

VH, L {“Merchant”) hereby sutharizes Vx Funding LLC (“Purchaser”] to present
automated chearng howse (AL H:dcblls I.n ihe Enl.luwlng chn.hmg aceoum in the amount of Foes and other payments dise to Parchaser from Merchant under
the terms of that Future Receipts Sake Agreement (e “Agrocment”) emtered into between Merchant and Purchaser, as it may be amended, supplemented
or replaced from time to time. Merchast also suthonees Parchaser to initiate additional entries (debits and crodits) 1o comrect any ermncous transfers, In
addition, if am Event of Default (25 defimcd in the Agreement) oscurs, Merchant authorizes Purchaser o debit any and all accounts contralked by Merchant
or controlbod by any entity with the same Federal Tax Kentification Numbsr as Merchart up so the 1otal amount, inclading but mot limited bo, adl fees and
charges, duc 1o Purchaser from Merchant under the erms of the Agrecmient,

Merchan! agreed 1o be bound by the Rules and Operating Guidelines of WACHA and represents and wasranta that the designated account is established and
used primarily for commercialbusingss purposes, and not for consumer, famuly or houschold purpeses.  Merchast authorizes Purchaser o contact
Merchant’s financial institation to oblamn available funds information sndor to verify asy information Merchant has provided sbout the desigrated checking
accound and to correct any missing, cronsous of out-of-due information. Merchant understands and agrees that any revocation o atlempted rovocation of
this Authonzation will constsse an event of default under the Agreement. In the cvent that Mercham closes the designatod chocking account, or the
designated checking has insuilicicnt fumds for any ACH transaction under this Asthorization, Mernchant suthosizes Purchaser 1o contact Merchasi's
finamecial mstitution and obtain mformation (incleding account number, routing nember and available balance) comceming any other deposht sccoum(s)
maantained by Merchamt with Merchani’s financial msitution, and 1o initiate ACH transactions usder this Authomization 10 such additional accountis). To
the exicnd necessary, Merchamt grants Purchaser a limated Power of Attomey to take action im Merchant's name 1o facilitate this authorization.

Transfer Fusds To'From: Mame of Bank: w‘f"’ Fiw

Wire Routing #:
ABA TransinRow

Checking Accou

This authorization s o remain in full force and effect until Purchaser has reecived all amounts due or that may become due 1o Purchaser under the

Agrecmint,
Merchant Informastion: Merchant's Name; EI_I & -
-
Signatare of Authorized Represemative 9’.-'; i i -
K Feheleng
Pring BName :‘_Ph_ — . —
Titl: Shwmer

Merchan's Ta [, 70850550

202023
Duate: =

ACCEFTED AND AGREED:

Hl.! |EE MERCHANT (71) tﬂ'E HE wﬂ“"'ﬁ"ﬁ'ﬂﬂ“_
P "

g B B
(Skgmatare) (Signature)
Joseph Eshelman Joseph Eshelman
(Name) o (Name) o
Cromer Cramer
(Titbey (Title)
-
!-.-PJ _F/
Vi Fusding LLC - Viox Agreement | 8 Merchant Initials; — Page |11
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UCC FINANCING STATEMENT

FOLLOW INSTRUCTIONS Lien Solutions.

. MAME & PHONE OF CONTACT AT SUBMITTER (apbonal) Fepraseatalion of g
Mame: Wollers Kluwer Lien Solutions Phone; B00-331-3282 Fax: B18-882-4141

B. E-MAIL CONTACT AT SUBMITTER (eyitions)
vechilingreturn@Ewolierskiuwer.com

C. SEND ACHKNOWLEDGMENT TO: (Mamss and Addrness)

This 'ﬁling is Completed
File Humber : 20231002002 8005
Files Date  : 02-0ct-2023

Lien Solutions
[_P.CI. Box 29071 95330726 _I
Glendale, CA 91209-9071 VAVA
ullu wilk: Slale Corporabon Commission, Vil _I
SEE BELOW FOR SECURED PARTY CONTACT INFORMATION THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

1. DEBTOR'S HAME- Provite onky ong Debior name (15 or 16) (use axact. full nams; do nol omit, moddfy, or abbraviat any pas of ha Doebler's namal # Sy part of the Individual Debior's
i il Nl B ke 1, b il of e 1 bilank, check fre [ and provide e indeidual Deblor information in fem 10 of the Finarcing Sissemant Addensum (Form UGG 1AZ)

Ta. CHEGARATATICET G MAME
VPR, LLC
oR 1, INDTS DAL 5 !'J‘TMM FECh T PE HROMGAL MALIE ADCHTIOMGA] WARSE (S ARITIAL S| SuUffm
Ve AL NI ALIIHE 53 Ty BTATE | POSTAL Coot o
106 Tyler Gt Stephens City WA 22655 USA

2. DEBTOR'S MAME: Provida only gng Deblor namg (70 or 78] (us axscl, full nama: o6 not omit, modify, of abbraviats any pan of the Debler's nsma) # ary part of he Indrideal Deblor's
Fiarna well not 8 in bno 28, leave al of fem 2 blank, chask hare [] and provide tha Indvidusl Debor infomation in Sem 10 of the Fissnding Sistement Addendum (Fom UGS 1A

To SSATATION S MALE
VPR, LLC
O [ DAL DU TIRCET PLASCHUAL RAMAE WECHTICHGAL RARSE (5 UNITOAL (5] T
T AL NG ADORESS CITY STATE | POSTAL CODE COUNTRY
PO BOX 3338 WINCHESTER WA 22604 LISA
H

1. SECURED PARTY'S MAME jor NAME of ASSICNEE of ASSIGMNOR SECURED PARTY) Provide only ong Secwed Party rame (38 o 3b)

W, LRI G Pl
C T Corporation System, as representative

]

. IRCHIDUAL S SURNARE TIREST PTG NAL MARAL ADCHTICAAL hARRE (E AAHITIAL 15) EFfi
—
3o MAN NG ADCEIT 55 (=1 BIAYE POSTAL CODE COUNTHY
330 M Brand Bivd, Suila 700, Aln: SPRS Glendale Ca 1303 LUEA
Ui/ -

4, QOLLATERAL® T inancing stadement coven tha following collateral

Socured Party has purchased cenain "Future Recoipts” from Deblor. “Fulure Receipls™ means all payments made to Debtor by cash, check, ACH or
wiher electronic transter, credit card, debit card, bank card, charge card or other form of monetary payment in th ordinary cowrse of Deblor's business.
Holice: Pursuant to the agreemant between Dettor and Secured Party, Debtor is prohibited from abtamning any financing that impairs the value of the
Future Receipts or Secured Party's right 1o coliect same. In the event that any entity is granted a security inerest in Deblors Fulure Receipts contrary tg
the above, the Secured Party assens a claim o any proceads thereol recenved by such entity. As per the FUTURE RECEIVABLES SALE AGREEMENT,
the Secured Party has a security intevest in all of Deblors present and future acoounts, chatiel paper, deposil accounts, documents, personal property,

assats and fodures, general intangibles, instnaments and invontory whanever located, equipment, and procecds now o horoafier owned of acquited by
Duxbor,

&. Emgdwmmmmwm- Wrm.ﬂ-tDNM i @ Tl (e UEC 1A, tem 17 and instnuctions)
Ga. Gheck poly if appicatie and chsck poly one bar

Pubisc-Finance Teanaaction

boing admenanered by & Decedent s Perunal Reposeniatvn

Bb. Chack pody if appheatis and chack saly ona bas

wlLisn ] son-uct Fieg
—

Mprailniured-Homa Transeclion A Dubsor i a Tran

7. ALTERNATIVE DESIGMATION (f agplicabie) [ LessesiLessor [] ConsigraaConsigrar [ ! Iamm []LicensaniLicansor
. OPTIONAL FILER REFEREMCE DATA
95336726
Pragsaed by Lin Sohobona, P.0. fox Fi0T1,
FILING OFFICE COPY — LICC FINANCING STATEMENT (Form UCC1) (Rav. 0T01/23) Gleaats, 4 13084071 Tl {8003 3303002
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John R. Dodd is a partner with Baker McKenzie in Miami in its Restructuring and Insolvency
Practice Group. He is experienced with handling transactions and litigations that arise in business
reorganizations, liquidations, distressed-asset acquisitions and sales, financial restructurings and loan
workouts. Mr. Dodd represents debtors, trustees, secured and unsecured creditors, and official com-
mittees and purchasers of troubled companies and their assets, both in and out of bankruptcy court.
He has been listed in the South Florida Legal Guide as a “Top Lawyer” and a “Top Up and Comer,”
was recognized in 2018 on the Daily Business Review’s “Most Effective Lawyers” list, and has been
listed as a Florida Super Lawyers “Rising Star.” Mr. Dodd is a member of the American Bar Associa-
tion, the Bankruptcy Bar Association of the Southern District of Florida and the Leadership Miami
Committee. He received his B.A. cum laude from Harvard College in 2001 and his J.D. cum laude
from the University of Florida Levin College of Law in 2006.

Hannah W. Hutman is a partner at Hoover Penrod, PLC in Harrisonburg, Va., where her practice fo-
cuses on representing both creditors and debtors in bankruptcy proceedings under chapters 7, 11, 12
and 13 and in insolvency-related matters. In addition, she frequently represents creditors in collection
matters, including restructuring obligations, asset liquidations and dispositions, and foreclosures. Ms.
Hutman is a member of the panel of Chapter 7 Trustees for the Western District of Virginia, and she is
a past chair of the Board of Governors of the Bankruptcy Law Section for the Virginia State Bar. She
is a frequent presenter on a wide variety of insolvency-related topics and co-authored a chapter in the
Bankruptcy Practices in Virginia Handbook. Ms. Hutman has been active in the Virginia network of
the International Women'’s Insolvency & Restructuring Confederation and is AV-rated by Martindale-
Hubbell, has routinely been listed in Super Lawyers as a “Rising Star” and selected as a member of
Virginia’s “Legal Elite,” and was honored as one of ABI’s “40 Under 40” in 2018. Ms. Hutman re-
ceived her B.A. summa cum laude from Columbia Union College in Takoma Park, Md., and her J.D.
from the Marshall Wythe School of Law at the College of William and Mary in Williamsburg, Va.

Hon. Pamela W. McAfee is a U.S. Bankruptcy Judge for the Eastern District of North Carolina in
Raleigh, appointed on Jan. 7, 2022. Prior to taking the bench, she was a creditors’ rights attorney,
commercial litigator and mediator for 13 nonconsecutive years and served as a law clerk or career
law clerk for four bankruptcy judges over 14 nonconsecutive years. Judge McAfee has spoken and
written on a variety of bankruptcy topics, served on the Local Rules Committee for the bankruptcy
court and the Local Civil Rules Subcommittee for the district court, and was an adjunct professor
of bankruptcy law and a moot court coach at Campbell Law School. In 2016, she was recognized
by the North Carolina Bar Association with the Citizen Lawyer Award for her work with HopeLine,
a suicide prevention hotline, and for her mentoring activities with law students and young lawyers.
Judge McAfee received her undergraduate degree from the University of Pennsylvania and her J.D.
with honors from the University of North Carolina School of Law.

Gregg Mora is chief operating officer and chief financial officer of Dynamic Capital in Miami. He
previously worked at MCA Protect as a CFO. Mr. Mora attended Fordham Gabelli School of Busi-
ness.
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Jeremy S. Williams is a partner in with Kutak Rock LLP in its Bankruptcy, Restructuring and Credi-
tors’ Rights group in Richmond, Va., where he provides an array of services to financial institutions,
including servicers and lenders, various other creditors and commercial debtors. His representations
include all aspects of consumer finance litigation, both in federal and state court, complex loan work-
outs and bankruptcy-related matters, including reorganizations and wind-downs, on behalf of both
debtors and creditors, including lenders, vendors, landlords, official committees and directors and
officers. Mr. Williams’s practice also includes complex business litigation and contract disputes, and
he has represented large and small businesses as well as individuals. He received his B.A. from the
University of Virginia and his J.D. from George Mason University School of Law.
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