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Following the Supreme Court’s decision in Purdue, practitioners have taken a variety of
approaches to confirm plans that include releases or compromises with third parties. This
presentation will address successful strategies on a circuit-by-circuit basis, including a discussion
of compromises, consent via opt-ins or opt-outs, and full pay plans.

I Consent

The Supreme Court in Harrington v. Purdue Pharma L.P., held that “[n]othing in what we
have said should be construed to call into question consensual third-party releases offered in
connection with a bankruptcy reorganization plan[.]” 603 U.S. 204, 226, 144 S.Ct. 2071, 2087,
219 L.Ed.2d 721 (2024). Courts have consistently diverged on what constitutes consent for third-
party releases in plans of reorganization. Since Purdue, many courts have held that third party
releases are permissible if they can be deemed consensual through a well-defined opt-out
mechanism that provides creditors with clear notice and a meaningful opportunity to choose not
to participate in the releases, provided that due process requirements are met. See In re Spirit
Airlines, Inc., 668 B.R. 689 (Bankr. S.D.N.Y. 2025); In re GOL Linhas Aereas Inteligentes, S.A.,
Case No. 24-10118 (MG), 2025 WL 1466055 (Bankr. S.D.N.Y. May 22, 2025); In re Roman Cath.
Diocese of Syracuse, New York, 667 B.R. 628 (Bankr. N.D.N.Y. 2025); In re Lavie Care Centers,
LLC, Case No. 24-55507-PMB, 2024 WL 4988600 (Bankr. N.D. Ga. Dec. 5, 2024); In re
Robertshaw U.S. Holdings Corp., 662 B.R. 300 (Bankr. S.D. Tex. 2024). Other courts have
determined that third-party releases are only consensual if the creditor has taken some form of
affirmative action to manifest its consent to the releases. In re Smallhold, Inc., 665 FR. 704
(Bankr. D. Del. 2024); In re Tonawanda Coke Corp., 662 B.R. 220 (Bankr. W.D.N.Y. 2024); In re
Ebix, Inc., Case No. 23-80004-SWE11 (Bankr. N.D. Tex. Jul. 30, 2024) (oral bench ruling). Courts
analyzing opt-in mechanisms for third-party releases have consistently held that such mechanisms
demonstrate consent. See In re F21 OpCo, LLC, Case No. 25-10469-MFW (Bankr. D. Del. Jun.
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24, 2025); In re Purdue Pharma, L.P, No. 19-23649 (SHL) (Bankr. S.D.N.Y. Jun. 20, 2025)
(approving disclosure statement containing opt-in release mechanism for plan). Determinations of
what constitutes consent may depend on whether state contract law or federal law is applied.
Compare In re GOL Lilnhas Aereas Intelegentes, S.A., Case No. 24-10118 (MG), 2025 WL
1466055 (Bankr. S.D.N.Y. May 22, 2025) (holding that federal, not state law, should apply to the
analysis of consent to releases), with In re Ebix, Inc., Case No. 23-80004-SWEI11 (Bankr. N.D.
Tex. Jul. 30, 2024) (applying Texas state contract law). Overall, the trend is that as long as creditors
are adequately informed and given a real choice, opt-out releases may be deemed consensual.

II. Full Satisfaction of Claims

In Purdue, the majority explicitly stated that it “did not have occasion to express a view on
... a plan that provides for the full satisfaction of claims against a third-party non-debtor.” 603
U.S. at 226, 144 S.Ct. at 2088 (2024). In doing so, the Court left open the possibility that non-
consensual third-party releases may still be permissible under section 1123(b)(6) of the Bankruptcy
Code based upon the full satisfaction of that party’s claims. Seizing upon this, the Third Circuit,
in In re Boy Scouts of America, found that after Purdue, a clause in a reorganization plan seeking
to extinguish claims was invalid unless the plan fully satisfied the affected claims and the non-
debtor releasing parties were “compensated in full[.]” In re Boy Scouts of America, 137 F.4th 126,
168—69 (3d Cir. 2025). However, in a subchapter V case in Delaware, the bankruptcy court pointed
out that even where creditors are to be paid in full and thus deemed to accept the plan, those parties
cannot be deemed to consent to third party releases unless they have been separately given an
opportunity to express their consent or objection via being solicited and provided with an
opportunity to opt-out. In re Smallhold, Inc., 665 B.R. 704, 723 (Bankr. D. Del. 2024). The
District Court in Wright v. Bird Global, Inc., recently upheld a bankruptcy plan on appeal which
provided for an order barring tort claimants from bringing suit against certain non-debtor third-
party municipalities, instead channeling tort claims into a trust, where the plan provided a
guarantee of full satisfaction of those claims. No. 24-CV-23086-RAR, 2025 WL 1662962 at *9
(S.D. Fla. Jun. 11, 2025).

I1I. Temporary Injunction

The Supreme Court’s holding in Purdue clarified that bankruptcy courts lack the authority
to grant permanent injunctive relief that bars creditors from asserting claims against non-debtor
third parties. 603 U.S. at 226, 144 S.Ct. at 2088 (2024). However, many courts have distinguished
this holding, finding that consistent with prior precedent, bankruptcy courts have the authority to
grant temporary injunctive relief against third-parties “where the assertion of those claims would
interfere with the debtor’s reorganization efforts.” In re Parlement Technologies, Inc., 661 B.R.
722, 728 (Bankr. D. Del. 2024). Some courts have similarly enjoined potential actions against
third parties so that those parties could negotiate with debtors and creditors on a viable plan of
reorganization that would include a consensual resolution of those claims. See In re Purdue
Pharma, L.P., No. 19-23649-SHL, 2024 WL 4894349 at *7 (S.D.N.Y. Nov. 26, 2024); see also
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Hal Luftig Co., Inc., 667 B.R. 638 (Bankr. S.D.N.Y. 2025) (extending existing injunctions or stays
to facilitate plan confirmation, then extending further through case closure, dismissal, or
discharge). Separately, some courts have granted temporary injunctions barring actions against
non-debtor third parties in order to give parties “an opportunity to reach a consensual resolution
of the non-bankruptcy actions.” See, e.g., In re Genger, No. 19-13895-JLG, 2025 WL 1727497 at
*15 (Bankr. S.D.N.Y. Jun. 20, 2025) (discussing cases where this was appropriate, but denying
such relief here, where movant failed to meet their burden).

IV. Narrowing Purdue

Overall, courts interpreting the Supreme Court’s holding in Purdue seem to apply the ruling
very narrowly. See, e.g., Mercy Health Network, Inc. v. Mercy Hosp., 2025 WL 1000782 (N.D.
lowa Mar. 3, 2025); In re Credito Seal, S.A.B. de C.v., SOFOM, E.N.R., 2025 WL 977967 (Bankr.
D. Del. Apr. 1, 2025); In re KIDDE-FENWAL, Inc., 2025 WL 1693173 (Bankr. D. Del. June 16,
2025); In re Commercial Express, Inc., 2025 WL 1483354 (Bankr. M.D. Fla. May 22, 2025). As
the court summarized in /n re Lavie Care Ctrs., LLC, “Purdue is as important for what it did not
decide as for what it did.” 2024 WL 4988600, at *8 (Bankr. N.D. Ga Dec. 5, 2024). Courts have
consistently pointed out that the Supreme Court’s ruling is specific to Chapter 11, and thus non-
consensual third-party releases may be permissible in other chapters of the Bankruptcy Code. See
e.g., In re Credito Seal, S.A.B. de C.v., SOFOM, E.N.R., 2025 WL 977967 (Bankr. D. Del. Apr. 1,
2025); In re Commercial Express, Inc., 2025 WL 1483354 (Bankr. M.D. Fla. May 22, 2025). Some
courts have also distinguished Purdue on a factual basis. See, e.g., Mercy Health Network, Inc.,
2025 WL 1000782 at *9 (noting that unlike Purdue, the plan was already in effect/partially
consummated, never stayed, and there was no pending litigation “forfeited by the third-party
releases”).

Other courts have focused on the Supreme Court’s decision to specifically interpret section
1123, pointing out that courts may confirm a plan of reorganization that relies on a compromise or
a sale, thus justifying non-consensual non-debtor releases through the use of a separate section of
the Bankruptcy Code. For instance, in In re Bird Global, Inc., the court confirmed a plan relying
upon a compromise under Bankruptcy Rule 9019 and a sale under section 363 of the Bankruptcy
Code. See 23-20514-CLC (Bankr. S.D. Fla. Aug. 2, 2024). By relying on these statutes, the
bankruptcy court determined that the plan complied with Purdue because the Supreme Court’s
holding is limited to the bankruptcy court’s authority pursuant to section 1123. Id. Additionally,
the U.S. District Court in Wright v. Bird Global, Inc. stated that “the Supreme Court’s decision is
inapplicable given that the Confirmation Order approves a Plan that “provide[s] for the full
satisfaction of claims against a third-party nondebtor.” Wright v. Bird Glob., Inc., No. 24-CV-
23086-RAR, 2025 WL 1662962 at *8 (S.D. Fla. June 11, 2025). The district court specifically
noted that the Supreme Court stated its holding in Purdue would not “justify unwinding
reorganization plans that have already become effective and been substantially consummated.” /d.
(quoting Harrington v. Purdue Pharma L. P, 603 U.S. 204 (2024)).

4899-2497-5448.2

329



330

2025 SOUTHWEST BANKRUPTCY CONFERENCE

V. Summary and Conclusion:

The Supreme Court’s decision in Purdue clarified that non-consensual third-party releases
are impermissible under section 1123 of the Bankruptcy Code but left open the door for consensual
releases and for plans that provide for the full satisfaction of claims. In practice, courts have
diverged on what constitutes valid consent: some accept opt-out mechanisms where the language
is clear and a claimant’s notice and opportunity to object are sufficient to provide due process,
whereas other courts require affirmative acts by releasing parties such as marking yes on an opt-
in ballot. The legal standard for consent may depend on whether federal or state law is applied,
and indeed there are sometimes differing opinions on these standards within the same district. The
Supreme Court’s Purdue decision also did not foreclose the possibility of non-consensual releases
where such claims are fully or substantially satisfied, and some courts have upheld such releases
when creditors are paid in full or claims are channeled into a trust with a guaranty of payment.
While Purdue prohibits permanent injunctions barring claims against non-debtors, courts continue
to allow temporary injunctions in order to facilitate reorganization or settlement negotiations.
Most importantly, courts have generally interpreted the holding in Purdue very narrowly, often
distinguishing their cases on factual or statutory grounds, and emphasizing that the Supreme Court
only barred non-consensual third party releases under section 1123 of the Bankruptcy Code. For
practitioners, this means that while non-consensual third party releases face significant hurdles
post-Purdue, there remains flexibility for consensual releases especially with robust notice and
opt-out procedures, for releases tied to full satisfaction of claims, and for temporary injunctive
relief to support reorganization efforts.
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Steven M. Berman is a partner in the Tampa, Fla., office of Shumaker, Loop & Kendrick, LLP, spe-
cializing in the firm’s bankruptcy and creditors’ rights practice group. He has more than 30 years of
bankruptcy experience and focuses his practice on business bankruptcy litigation, representing credi-
tors, investors, distressed-debt lenders, trustees, committees and business entities litigating disputes
in bankruptcy court. Mr. Berman is Board Certified by the American Board of Certification in both
Creditors’ Rights Law and Business Bankruptcy Law, and he is a member of the Florida, California,
District of Columbia, New York, Puerto Rico (Federal) and Texas bars. He is also admitted to practice
before the Second and Eleventh Circuit Courts of Appeals and the U.S. Supreme Court. Mr. Berman
serves on the boards of directors for ABI and serves on its Endowment Committee and its Task Force
on Veterans and Servicemembers Affairs. He routinely volunteers and speaks at its seminars and
other programs. On a local level, Mr. Berman is a member of the Tampa Bay Bankruptcy Bar As-
sociation, the Bankruptcy Bar Association of the Southern District of Florida, the Southwest Florida
Bankruptcy Professionals Association and the San Diego Bankruptcy Forum. In addition, he guest
lectures at the University of Florida College of Law and Stetson University College of Law in their
advanced bankruptcy courses. Mr. Berman provides pro bono bankruptcy and insolvency services
and training for U.S. Navy Judge Advocate General officers and staff, and represents servicemembers
and their families in need. He is AV-rated by Martindale-Hubbell and was listed in Florida Super
Lawyers from 2013-22. Mr. Berman received his B.S. in multinational business operations in 1987
from Florida State University and his J.D. in 1990 from the University of Florida Levin College of
Law.

Hon. Bruce A. Harwood is a retired U.S. Bankruptcy Judge for the District of New Hampshire in
Concord, appointed to the bench in March 2013, and currently resides in San Francisco. He also
served as Chief Bankruptcy Judge prior to his retirement from the bench, and he served on the First
Circuit’s Bankruptcy Appellate Panel. Prior to his appointment to the bench, Judge Harwood chaired
the Bankruptcy, Insolvency and Creditors’ Rights Group at Sheehan Phinney Bass + Green in Man-
chester, N.H., representing business debtors, asset-purchasers, secured and unsecured creditors, cred-
itors’ committees, trustees in bankruptcy, and insurance and banking regulators in connection with
the rehabilitation and liquidation of insolvent insurers and trust companies. He was a chapter 7 panel
trustee in the District of New Hampshire and mediated insolvency-related disputes. Judge Harwood
is ABI’s President. He previously served as ABI’s Secretary and Vice President-Communication,
Information & Technology, as co-chair of ABI’s Commercial Fraud Committee, as program co-chair
and judicial chair of ABI’s Northeast Bankruptcy Conference, and as Northeast Regional Chair of
the ABI Endowment Fund’s Development Committee. He also served on ABI’s Civility Task Force.
Judge Harwood is a Fellow in the American College of Bankruptcy and was consistently recognized
in the bankruptcy law section of The Best Lawyers in America, in New England SuperLawyers and by
Chambers USA. He received his B.A. from Northwestern University and his J.D. from Washington
University School of Law.

Hon. Brendan Linehan Shannon is a U.S. Bankruptcy Judge for the District of Delaware in Wilm-
ington, appointed in 2006 and reappointed on March 13, 2020. He manages a full chapter 11 docket
and also handles all chapter 13 consumer bankruptcy cases filed in Delaware. He served as Chief
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Judge from 2014-18. Prior to his appointment to the bench, Judge Shannon was a partner with Young
Conaway Stargatt & Taylor, LLP in Wilmington, Del., where he primarily represented corporate debt-
ors and official committees in chapter 11 cases. He was appointed by Chief Justice Roberts to serve
on the Judicial Conference Committee for the Administration of the Bankruptcy System in 2015; his
term ended in 2022. In 2023, Chief Justice Roberts appointed Judge Shannon to the Judicial Confer-
ence Committee on Court Administration and Case Management. He also serves as chair of the Third
Circuit Judicial Council Committee on Bankruptcy. Judge Shannon has served on intercircuit assign-
ment to the District of Puerto Rico since April 2022, when he was appointed the judicial mediator for
the Puerto Rico Electric Power Company’s Title III insolvency proceedings. He is an adjunct profes-
sor in the Bankruptcy L.L.M. Program at St. John’s University School of Law in New York, and pre-
viously taught at Widener School of Law in Delaware. Judge Shannon serves on the board of editors
of Collier on Bankruptcy (16th ed.) and is a contributing author for Collier Forms. He also serves on
the advisory board for the ABI Law Review. Judge Shannon speaks frequently at bar education pro-
grams and judicial conferences, and he regularly serves as a faculty member in training programs for
new chief judges organized by the Administrative Office of U.S. Courts. In 2011, he was selected to
serve as a member of the National Bankruptcy Conference. He is a Fellow of the American College
of Bankruptcy and a member of the Delaware State Bar Association, the American Bar Association,
ABI and the Rodney Inns of Court. Judge Shannon received his undergraduate degree from Princeton
University and his J.D. from the Marshall-Wythe School of Law at the College of William and Mary.

Lydia R. Webb is a corporate restructuring and bankruptcy partner in Gray Reed’s Dallas office
and focuses her practice on representing and advising debtors, creditors, committees and trustees in
bankruptcy cases and other insolvency or restructuring scenarios. She has guided clients to successful
results in complex cases before courts throughout Texas and many other states, including Oklahoma,
Delaware and New York. Ms. Webb’s cases span the oil and gas, health care, retail, manufacturing
and restaurant businesses. She has been listed in The Best Lawyers in America in the fields of Bank-
ruptcy and Creditor/Debtor Rights/Insolvency and Reorganization Law since 2021 and in Bankruptcy
Litigation for 2022-23, was selected to participate in the National Conference of Bankruptcy Judges
Next Generation program in 2019, and has been named a “Rising Star” by Texas Super Lawyers since
2018. Ms. Webb is an ABI member and is social chair of the DFW Association of Young Bankruptcy
Lawyers. She is also a member of the Dallas Bar Association’s Bankruptcy Section, The Hon. John C.
Ford American Inn of Court and the International Women’s Insolvency & Restructuring Confedera-
tion. Ms. Webb was honored in 2021 as one of ABI’s “40 Under 40.” She received her B.B.A. cum
laude in finance and economics from Baylor University in 2009 and her J.D. cum laude from Baylor
University School of Law in 2012.
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