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Editor’s Note: ABI’s Subchapter V Task Force is 
in the process of analyzing the effectiveness of sub-
chapter V and plans to release its final report this 
spring. For more information on the task force, visit 
subvtaskforce.abi.org.

Subchapter V was introduced through the Small 
Business Reorganization Act of 2019. Its title 
in the Bankruptcy Code is “Small Business 

Debtor Reorganization,” and its explicit legislative 
goal was to provide a pathway for small businesses 
to successfully reorganize. Yet, according to the 
Code, subchapter V is not the haven for a “small 
business bankruptcy.”
 Outside of its title, subchapter V does not even 
mention the phrase “small business.”2 Its definition 
of an applicable “debtor” is markedly distinct from 
a “small business debtor.” The latter is only found 
in a section outside of subchapter V: 11 U.S.C. 
§ 101 (51D), which is specifically tailored for the con-
ventional chapter 11 procedures for small businesses.3
 While scholars, practitioners and judges debate 
whether to make subchapter V’s increased debt limit 
permanent to accommodate more “small business-
es,” a critical piece of the puzzle has largely faded 
into the background: the pre-existing (and still endur-
ing) small business provisions that define a “small 
business debtor,” which is a notable oversight.
 Subchapter V now allows for businesses 
grappling with liabilities of up to $7.5 million.4 
However, the traditional chapter 11 pathway for 
small businesses remains at just over $3 million.5 
A business could qualify for subchapter V (i.e., a 
“small business debtor reorganization”) and not be 
a “small business debtor” under the Code. This dis-
crepancy is evident in such rules as Rule 1020 (a) of 
the Federal Rules of Bankruptcy Procedure, which 
dictates that a debtor “shall state in the petition 

whether the debtor is a small business debtor and, if 
so, whether the debtor elects to have subchapter V 
of chapter 11 apply.”6 Because a debtor can now 
qualify for subchapter V without being a “small 
business debtor,” the “if so” qualifier has become 
mere surplusage.7

 Although subchapter V was crafted to address 
the concerns of small businesses, the Code retains 
small business provisions that are separate from sub-
chapter V. As stakeholders evaluate the early success 
of subchapter V, it is imperative that the conversa-
tion include the future of the pre-existing provisions.

Small Business Bankruptcy: 
A Primer
 When chapter 11 of the Bankruptcy Code was 
enacted in 1978, it did not differentiate between 
large and small businesses,8 and the system often 
proved disproportionately burdensome for small-
er entities.9 In 1994, Congress introduced the 
Bankruptcy Reform Act to address the unique 
challenges that small business debtors face when 
navigating chapter 11,10 but it had significant limi-
tations.11 While the Bankruptcy Reform Act simpli-
fied and expedited certain procedures, it did not do 
enough to recognize the unique and critical lack of 
resources inherent to many small businesses.12

 Against this backdrop, Congress enacted the 
Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005 (BAPCPA).13 In addition 
to many adjustments in the domain of consumer 
bankruptcy, BAPCPA sought to modify chapter 11 
for small business debtors.14 Many of its changes 
were “to weed out small business debtors who are 
not likely to reorganize.”15 Defined as entities that 
engage in business with total debts not exceeding 
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$2.7 million, small business debtors faced new regulations.16 
BAPCPA shortened the deadline for these debtors to submit 
a reorganization plan within 300 days of the order for relief,17 
required that the initial debtor interview be taken shortly after 
the filing date, increased reporting obligations for small busi-
nesses, and allowed the possibility of asking for a waiver of 
the disclosure statement.18

 While BAPCPA aimed to benefit small business debt-
ors, its impact fell short. ABI and the National Bankruptcy 
Conference advocated for modifications to chapter 11 tai-
lored to small businesses.19 In response, Congress enacted 
the Small Business Reorganization Act (SBRA) in 2019, 
aiming to create a bankruptcy pathway that would be better 
suited for the needs of small businesses.20 Subchapter V’s 
provisions were designed to be less costly, more efficient 
and more accessible.21 The provisions also simplified the tra-
ditionally complex requirements of chapter 11, thus offer-
ing streamlined processes and more practical restructuring 
opportunities for small businesses.22

 The initial eligibility criteria for subchapter V mirrored 
those of a small business debtor. A debtor with “aggregate 
noncontingent liquidated secured and unsecured debts” of 
less than $2,725,625 could take advantage of the new pro-
visions.23 However, this limit was soon criticized for being 
too restrictive during the COVID-19 pandemic, which start-
ed in early 2020.24 Commentators opined that it precluded 
many businesses from benefiting from subchapter V,25 and 
Congress acted swiftly. Just 36 days after the SBRA’s 
enactment, Congress temporarily increased the debt ceiling 
for subchapter V eligibility to $7.5 million.26 A year later, 
Congress renewed the debt limit for another year.27

 The increased threshold was not permanent. On 
March 27, 2022, it expired and reverted to the original limit 
of $2,725,625.28 Five days later, the limit was automatically 
adjusted to $3,024,725 under § 104’s inflation-adjustment 
provisions.29 However, Congress seemingly did not like the 
default $3 million debt limit. The bipartisan Bankruptcy 
Threshold Adjustment and Technical Corrections Act rein-
troduced the $7.5 million debt limit for two years30 and was 
signed into law on June 21, 2022.31

 On paper, this divergence of debt limits might be a tem-
porary problem, but this is unlikely. In May 2023, ABI 
announced that it had formed a task force to study and evalu-
ate subchapter V.32 Part of the discussions so far have includ-
ed whether to permanently raise subchapter V’s debt limit,33 
and the answer seems to be a clear “yes.”34

 Subchapter V has largely succeeded, but only because its 
eligibility is capricious.35 If Congress had consistently raised 
the debt limit in 2019, 2021 and 2022, it would be illogical to 
assume that they will allow a reduction now, especially when 
widespread agreement exists against lowering it.

The Coexistence Conundrum
 While subchapter V has been largely lauded as a success, 
its coexistence with the small business provisions have been 
confusing. One reason for BAPCPA’s failure was that its 
provisions were “confusing, overlapping, and self-contradic-
tory.”36 This critique applies when reconciling the small busi-
ness provisions with subchapter V, which is bankruptcy’s 
“coexistence conundrum.”37

 Examining the current bankruptcy landscape is necessary 
to reconcile this conundrum. The Bankruptcy Reform Act 
and BAPCPA marked significant developments in bankrupt-
cy law. However, in the wake of subchapter V, these acts now 
appear as relics of a bygone era, tailored for a pre-subchap-
ter V landscape. So, why has Congress not abolished them?
 Retaining the small business provisions perhaps reflects 
a cautious approach by Congress. Paying homage to the 
“abuse” part of BAPCPA, qualifying small businesses often 
lack a substantial creditor constituency, or their creditors do 
not have enough at stake to be invested in the case.38 This 
absence of an interested creditor group can lead to scenarios 
where oversight and intervention are insufficient. Because 
subchapter V is voluntary, a debtor who opts out may still 
need the increased reporting and supervision requirements 
that uphold the integrity and efficiency integral to the bank-
ruptcy system. By not aligning the debt limit of these provi-
sions with that of subchapter V, Congress may have thought 
that small businesses needing oversight do not have the same 
debts as subchapter V debtors.
 However, if oversight is the primary concern, then the 
effectiveness of the small business provisions under their 
current structure must be scrutinized. It is necessary to 
ascertain whether these provisions, with the lower debt limit, 
effectively address the oversight needs of smaller debtors. If 
not, amendments may be needed to ensure that these provi-
sions effectively serve their intended purpose.
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 Conversely, if the oversight explanation is flawed, the 
bankruptcy community should reconsider whether there is 
still a need for the small business provisions at all, especially 
amid the small business provisions’ marginalization. While 
the debt limit for subchapter V has been raised, the threshold 
for qualifying as a “small business debtor” has not. If the 
elevated debt limit was deemed necessary for the success of 
subchapter V bankruptcies, then not raising the threshold for 
small business debtors could signal a tacit acceptance of the 
small business provisions’ demise.
 If the small business provisions are still relevant and 
necessary, the failure to adjust their debt threshold in tan-
dem with subchapter V could indicate a lack of coherence 
in legislative strategy for small business bankruptcies. A 
full exploration is beyond the scope of this article, but it is 
necessary to recognize the shortcomings of maintaining dual 
pathways for seemingly the same purpose.
 Subchapter V’s protocol for a disclosure statement under 
§ 1181 (b) is a concrete example of this complexity. Should a 
court deem a disclosure statement necessary under § 1181 (b), 
then § 1187 (c) prescribes the application of § 1125 (f),39 
which begins with the phrase “in a small business case.” 
According to § 101 (51C), a “small business case” is “a case 
filed under chapter 11 of this title in which the debtor is a 
small business debtor and has not elected that subchapter V 
of chapter 11 of this title shall apply.”40

 Thus, the text states that the provision deemed relevant 
under subchapter V is inapplicable to subchapter V cases. 

For this provision to mean anything, § 1187 (c) must implic-
itly modify § 1125 (f). This is a seemingly easy resolution to 
an issue that should not exist in the first place.
 Absent completely abrogating the small business pro-
visions, aligning the debt thresholds of the small business 
provisions with those of subchapter V could enhance its 
effectiveness. Increasing the debt limit would also address 
the inconsistency where a subchapter V debtor is not 
always classified as a “small business debtor” under the 
Bankruptcy Code.
 While this inconsistency might not be confusing for 
bankruptcy experts, subchapter V and the bankruptcy sys-
tem are intended for use by individuals, who generally are 
not well-versed in the Code’s quirks. There is a risk that 
a debtor might mistakenly think that it is ineligible for a 
“small business reorganization” (i.e., subchapter V) if its 
debts exceed the thresholds defining a “small business debt-
or,” thereby hindering the accessibility and intended benefits 
of subchapter V.

Conclusion
 As the economic landscape changes and small business 
debt burdens grow, legal frameworks for insolvency must 
evolve. The introduction of subchapter V marked a pivotal 
change, yet the small business provisions have seen no fur-
ther development since. In deliberations about the future of 
subchapter V within the bankruptcy community, it is impera-
tive to reassess these small business provisions. Absent evi-
dence of their continued efficacy, these provisions warrant 
elimination.  abi
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