
“Smaller businesses are the core of the 
U.S. economy.”1

When facing distress, small businesses 
historically have found reorganization 
under chapter 11 to be too expensive, 

time-consuming and burdensome.2 Instead of 
surviving as debtors in possession in chapter 11, 
small businesses were often left to liquidate under 
chapter 7 or in state-court proceedings — turning 
over control to chapter 7 trustees, receivers or 
creditors.3 However, Congress sought a change, 
enacting the Small Business Reorganization Act of 
2019 (SBRA),4 which created a new subchapter V 
in chapter 11 of the Bankruptcy Code, designed to 
create a faster, less costly reorganization process for 
small-business debtors.5 Among other things, the 
SBRA provides the following:

• Subchapter V debtors need not pay quarterly 
U.S. Trustee’s fees;6

• Absent a court order for cause, no unsecured 
creditors’ committee will be appointed;7

• Bankruptcy courts will hold mandatory status 
conferences within 60 days of the petition date 
to ensure the expeditious handling of cases;8

• Reorganization plans must be filed within 
90  days  of  f i l ing  da te  (absent  cer ta in 
circumstances), resulting in faster confirmations;9

• Subchapter V debtors maintain complete 
exclusivity to file a reorganization plan and need 
not prepare and file, then potentially litigate, 
separate disclosure statements;10

• Subchapter V debtors may include cramdown 
in their plans without the approval of any class 

of creditors, and the absolute-priority rule does 
not apply;11 and
• Subchapter V debtors may pay administrative 
expenses over the life of the plan.12

 More than four years later, it appears that 
subchapter V is working well: “Small businesses are 
using the subchapter with some regularity [and] are, 
for the most part, confirming reorganization plans 
at a relatively high rate in a relatively short period 
of time.”13 As with any new legislation, issues have 
arisen regarding the SBRA’s text. One issue, as 
commentators14 and the courts have discovered, 
concerns a debtor’s eligibility to file a subchapter V 
case in the first instance.
 Specifically, 11 U.S.C. § 1182 (1) governs a 
debtor’s eligibility to file a subchapter V case. To 
qualify, the debtor must qualify as a “small business 
debtor,” defined in § 101 (51D) as:

a person engaged in commercial or business 
activities ... that has aggregate noncontingent 
liquidated secured and unsecured debts as of 
the date of the filing of the petition or the date 
of the order for relief in an amount not more 
than $3,424,000 ... not less than 50 percent 
of which arose from the commercial or 
business activities of the debtor....15

 As stated, a debtor filing a subchapter V case 
must be “engaged in commercial or business 
activities,” but the Bankruptcy Code does not define 
this phrase. Is a debtor that is no longer operating 
on the petition date — but intends to liquidate or 
sell the business — still eligible for subchapter V? 
Must the debtor be operating in the normal course as 
of the petition date? These questions have divided 
bankruptcy courts; the minority view is that a 
debtor does not have to be actively operating on the 
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petition date to file under subchapter V, while the majority 
view is the opposite.16

The Minority View
 The first17 decisions interpreting § 101 (51D) (A) held 
that “nothing ... in the language of the definition of a small 
business debtor, limits application to debtors currently 
engaged in business or commercial activities.”18 These cases 
concluded that a debtor qualifies for subchapter V even if the 
debtor ceased operating pre-petition.
 For example, the U.S. Trustee in Wright filed a motion 
to strike an individual chapter 11 debtor’s designation 
as a small business debtor and election to proceed in 
subchapter V.19 The debtor was a former interest owner 
in two small businesses that had ceased operating roughly 
two years before the petition date.20 These businesses 
had themselves filed for bankruptcy and been liquidated. 
The U.S. Trustee thus argued that the debtor was not 
“engaged in commercial or business activities,” as 
required under the SBRA, and was therefore ineligible to 
be a subchapter V debtor.
 The bankruptcy court denied the U.S. Trustee’s motion, 
acknowledging that the SBRA was intended “to improve 
the ability of small businesses to reorganize and ultimately 
remain in business.”21 Nonetheless, the court underscored 
that nothing in the statutory language “limit [ed] application 
[of subchapter V] to debtors currently engaged in business 
or commercial activities.”22 Based on the statute’s plain lan-
guage, the bankruptcy court held that a debtor is eligible for 
subchapter V regardless of whether it is currently engaged in 
business on the petition date.

The Majority View
 Similarly to the previous discussion, bankruptcy 
courts adopting the majority view also rely on the plain 
language of § 101 (51D) (A). Still, these courts reach the 
opposite conclusion.23

 For example, in Johnson, two individual debtors (a hus-
band and wife) sought to convert their case from chapter 7 to 
subchapter V of chapter 11.24 The U.S. Trustee and several 

creditors objected, arguing that the debtors were ineligible 
because the debtors were the previous owners of a defunct 
business, and were not therefore currently “engaged in” any 
commercial or business activity on the petition date. The bank-
ruptcy court agreed and denied the debtors’ motion to convert.
 In doing so, the court rested its analysis on the plain lan-
guage of the statute, holding that the phrase “engaged in” 
carries a “contemporary,” as opposed to a “retrospective,” 
meaning.25 The phrase “‘engaged’ ... is commonly defined as 
‘involved in activity: occupied, busy.’”26 The Johnson court 
reasoned that “applying the ordinary meaning of ‘engaged’ 
to the [statutory] language ... a person ‘engaged in’ com-
mercial or business activities is a person occupied with or 
busy in commercial or business activities — not a person 
who at some point in the past had such involvement.”27 
Congressional intent supported that rationale, the bank-
ruptcy court explained, given that the SBRA was enacted to 
help small business reorganize and remain in business, as 
opposed to liquidate and wind down.28

A Middle Ground
 Does the majority view foreclose subchapter V for 
debtors that spent their final days winding down, as opposed 
to operating? To be sure, some distressed businesses cease 
operating in the normal course before filing a bankruptcy 
petition. Under certain circumstances, though, subchapter V 
might still be available.
 A line of cases applying the majority view have reasoned 
that while a debtor may have ceased normal day-to-day 
transactions pre-petition, a debtor winding down its business 
may still be “engaged in commercial or business activities” 
and eligible for subchapter V.29 How so? These courts 
focus on the term “activities” in the phrase “commercial or 
business activities.”30

 For example, the Offer Space LLC court noted that “the 
term ‘activity’ is defined as ‘the quality or state of being 
active: behavior or actions of a particular kind.’”31 This defi-
nition is broad and reasonably encompasses the “activity” of 
winding a business down. Congress did not use a narrower 
phrase, such as “business operations,”32 which suggests trans-
acting business in the ordinary course.33 The court cautioned 
that merely engaging in the bankruptcy process fails to qual-
ify as a “commercial or business activity,” but additional out-
of-court winddown activities may satisfy the definition (i.e., 
holding active bank accounts, exploring litigation, managing 
its stock and taking reasonable steps to pay creditors).34
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Conclusion and a Path Forward
 The split of authority interpreting § 101 (51D) (A) is 
problematic. Aside from creating a lack of uniformity in 
bankruptcy law, the split means that a debtor’s eligibility 
for subchapter V varies by jurisdiction. If a traditional chap-
ter 11 case is too expensive or burdensome, a debtor ineli-
gible to file for subchapter V in its jurisdiction (although 
potentially eligible in another, out-of-reach jurisdiction) 

must resort to liquidation in chapter 7 or state court. 
Congress needs to make a policy decision as to whether 
debtors that are no longer operating are eligible for sub-
chapter V. Whatever that policy decision may ultimately 
be, it simply requires amending § 101 (51D) (A) to define 
“engaged in commercial or business activities.” Doing so 
will achieve uniformity in the Bankruptcy Code and pre-
clude inconsistent results.  abi
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