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U.S. Bankruptcy Courts in the District of 
Delaware have been split on whether con-
sent for third-party releases in a chapter 11 

reorganization plan can be obtained via opt-in or 
opt-out mechanisms.2 While the majority view 
allows opt-out third-party releases that contain 
adequate notice,3 the minority view prefers opt-in 
releases to, among other things, ensure that there 
is evidence of affirmative consent for creditors that 
fail to return the ballot or are not allowed to vote.4

	 After Purdue,5 where the U.S. Supreme Court 
held that the Bankruptcy Code does not authorize 
nonconsensual third-party releases in a reorganiza-
tion plan, certain Delaware bankruptcy judges are 
now leaning more toward requiring parties to opt 
into third-party releases.6 This article discusses the 
trend by at least two Delaware judges toward opt-
in third-party releases and predicts that what once 
was a minority view in Delaware might very soon 
become the majority view.

Minority View on Opt-In Releases 
Trending in Delaware Courts
	 In Purdue, the Supreme Court made clear that 
a court may approve third-party releases if they are 
consensual and appropriately tailored.7 Delaware 
Bankruptcy Courts are now navigating the permis-
sibility of opt-out releases post-Purdue and the 
nuances of what is “consensual.”
	 An opt-out third-party release binds creditors 
to a nondebtor release unless they take an affir-

mative action not to be bound, such as checking 
the “opt-out” box on a ballot or filing an objec-
tion. On the other hand, an opt-in third-party 
release only binds creditors if they take an affir-
mative action to be bound, such as checking the 
“opt-in” box on a ballot. Delaware bankruptcy 
courts have generally agreed that consensual 
releases are appropriate, but have differed on 
what constitutes “consent.”8

	 Prior to Purdue, opt-out third-party releases 
were routinely approved in chapter 11 plans.9 
However, Hon. Craig Goldblatt in Smallhold 
recently changed his position on opt-out releases.10 
He stated that while this court “had previously been 
comfortable, for the reasons described in Arsenal, 
concluding that creditors that failed to opt out may 
be deemed to consent to a plan’s third-party release, 
the Court no longer believes [that] it is appropriate 
to do so.”11 He grappled with his previous holdings 
and those of other courts, but ultimately upheld the 
use of opt-out releases in limited circumstances, 
such as for creditors that affirmatively voted, but 
not for creditors that had not been provided a ballot 
or an opt-out form.12

	 Judge Goldblatt agreed with opinions that adopt-
ed a “contract model” when concluding that consent 
requires an affirmative act, such as “check‌[ing] a 
box on its ballot indicating that it intend‌[s] to ‘opt 
in’ to the third-party release.”13 Notably, in Yellow 
Corp., he disagreed with the debtors that a vote to 
accept the plan provides affirmative consent to all of 
the plan’s provisions, thus showing that the affirma-
tive act needs to be something more than voting to 
accept a plan.14

	 Despite Judge Goldblatt allowing opt-out 
releases in certain scenarios, in practice he is 
increasingly favoring opt-in releases. During the 
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same time that he presided over the Smallhold and Yellow 
Corp. cases, but prior to his Smallhold decision, he held a 
hearing concerning SunPower’s disclosure statement. The 
initial SunPower plan included opt-out releases, so Judge 
Goldblatt warned the debtors that the court would be issuing 
a ruling in Smallhold and that using an opt-in mechanism 
was the “safest thing to do.”15 The debtors in SunPower 
quickly pivoted and filed a revised solicitation proce-
dures order requiring all parties to opt in to the third-party 
releases.16 SunPower’s chapter 11 plan was subsequently 
approved, including the third-party releases.17

	 Judge Goldblatt is not alone in the trend toward opt-in 
releases. Hon. Karen B. Owens has also explicitly favored 
opt-in mechanisms for third-party releases. During the dis-
closure statement hearing in First Mode Holdings, she stated 
that the opt-in mechanism for third-party releases is the “gold 
standard” and potentially “appeal-proof.”18

	 In First Mode Holdings, the court cautioned the official 
committee of unsecured creditors — which was initially 
advocating for the debtors to not include either an opt-in 
or opt-out mechanism — of the risk of the U.S. Trustee 
objecting to the third-party releases given the current post-
Purdue “climate” on consent.19 As previewed, Judge Owens 
approved First Mode Holdings’ disclosure statement and ulti-
mately confirmed a plan that included opt-in releases.20 She 
has continued to approve opt-in third-party releases, includ-
ing in Exp OldCo Winddown, Casa Systems and WOM.21

Certain Delaware Judges Are 
Allowing Opt-Out Releases Through 
a Hybrid Approach 
	 Although the opt-in trend seems to be gaining traction, 
other Delaware judges, including Hon. John T. Dorsey and 
Hon. Thomas M. Horan, have approved a hybrid opt-out 
and opt-in approach to third-party releases post-Smallhold.22 

In FTX,23 the ballots contained both an opt-in and opt-out 
mechanism depending on the creditor’s voting status.24 
Creditors not entitled to vote were required to opt in to the 
third-party release, but creditors entitled to vote on the plan 
were required to opt out if they did not want to grant the 
third-party release — even if they chose not to reject the plan 
or submit a vote on the plan.25

	 In Fisker, Judge Horan allowed opt-out releases for credi-
tors, including those who did not submit a vote on the plan 
but rejected the use of an opt-out mechanism for equityhold-
ers, because there is not a sufficient consent by a party that 
does not execute an opt-out form when it is “receiving noth-
ing under the plan.”26 Other Delaware bankruptcy judges 
might continue to allow opt-out mechanisms until a higher 
court weighs in on the issue.

Opt-In Releases Preferred by 
the U.S. Trustee in Delaware
	 C o n s i d e r i n g  P u r d u e  a n d  r e c e n t  D e l a w a r e 
Bankruptcy Court decisions such as Smallhold, debt-
ors in recent cases have pivoted from opt-out releases 
to opt-in releases, generally after objections from the 
U.S. Trustee. For example, in Basic Fund, the debtors 
decided to pivot from opt-out releases to opt-in releas-
es after the Smallhold ruling and an objection from the 
U.S. Trustee.27 In Franchise Group, the debtors initially 
filed ballots with an opt-out mechanism for third-par-
ty releases,28 but after the U.S. Trustee objected, they 
switched to an opt-in mechanism.29 The U.S. Trustee 
might continue to object to debtors who initially use an 
opt-out mechanism, and it will be up to the courts to 
decide what is permissible.

Conclusion
	 After Purdue, the applicability of opt-out releases will 
remain a fact-sensitive inquiry that judges in Delaware and 
elsewhere will have to navigate. However, it is becoming 
apparent that opt-in releases are the “safer” choice to avoid 
objection and appeal by the U.S. Trustee.
	 Debtors who are seeking finality in their reorga-
nization should take this into account when deciding 
whether to include opt-in or opt-out mechanisms in 
their ballots. Consideration should also be given as 
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to whether a hybrid approach best accomplishes the 
debtor’s goals and comports with Purdue. While sev-
eral judges in Delaware have yet to opine on this issue, 
it is clear that what was once a minority view could 
eventually become the majority view in Delaware 
jurisprudence.  abi

Editor’s Note: ABI held a webinar shortly after the Supreme 
Court issued its decision in Purdue. To listen to the abiLIVE 
recording, please visit abi.org/newsroom/videos. ABI also 
published a digital book, The Purdue Papers, a compilation 
of 3,500+ pages of amicus briefs, petitions and other related 
background material. To order your downloadable copy, 
please visit store.abi.org.
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