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By THomAs RATTS

Gone with the Wind (Energy)

The Transferability of Production Tax Credits and the Implications

for Secured Lenders in Bankruptcy

s part of the One Big Beautiful Bill Act
A(OBBBA), Congress has limited clean-

energy tax credit subsidies enacted under
the Inflation Reduction Act of 2022 (IRA), while
the fate of many clean-energy projects hinges on
these subsidies." As a result of anticipated distress in
this market, bankruptcy courts may have to decide
whether secured creditors have liens against clean-
energy tax credits as a distinct asset. This article
focuses on whether creditors’ liens could attach to a
debtor’s production tax credits, which are transfer-
able under the IRA.

The lRA’s Tax Credit

Transferability

The OBBBA is “rolling back” the production tax
credit (PTC) for wind and solar projects.” The PTC is
a “dollar-for-dollar” tax credit based on the kilowatt
hours of electricity generated and sold by wind and
solar projects and is available every tax year for the
first 10 years of the project.’ The IRA had extended
the PTC and also aimed, in part, to advance the use
of such federal income tax credits as the PTC by
introducing the concept of transferability: the ability
for eligible taxpayers to transfer certain tax credits to
unrelated third parties for cash consideration.*

The statutory basis for transferability lies in
§ 6418(a) of the Internal Revenue Code, which pro-
vides that an eligible taxpayer can transfer their PTC to
a “transferee taxpayer,” who “shall be treated as the tax-
payer for purposes of this title with respect to such cred-
it.”” Under § 6418, a PTC may only offset existing tax
liability and cannot result in a tax refund.® Consequently,
clean-energy project companies, who might not have
sufficient tax liability during the initial stages of devel-
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opment, lose the value of the credit. Transferability
resolves this issue: The taxpayer receives cash, while
the transferee obtains the tax credit, which is sold at a
discount (e.g., $0.90 cents per $1 of credit).’
Transferability gives clean-energy project
companies an alternative to traditional tax equity
arrangements, where developers must seek out tax-
credit investors willing to enter into complex part-
nership structures.® Prior to the IRA, project compa-
nies that generated the PTCs had to allocate them to
tax-credit investors as majority equityholders, and
the tax investor’s equity position would diminish
once the credits were exhausted.” Non-partner lend-
ers who finance the project company’s operations
could not assert control over the credits in the event
of default." The transferability of PTCs under the
IRA now renders them subject to security interests."

Securing an Interestin Tax Credits
PTCs are more frequently the subject of security
agreements because most — if not all — of the transac-
tions that generate these PTCs involve third-party lend-
ing."” Courts have held that a security interest cannot be
created in a nonrefundable tax credit, and these courts
have based this conclusion partly on the fact that non-
refundable tax credits are typically not transferable.”
City of Chicago v. Michigan Beach Housing
Cooperative was the first case to consider wheth-
er tax credits constitute general intangibles under
Atticle 9." There, the City claimed a security interest
in low-income housing tax credits pursuant to a lien
on the borrower’s personal property “used in connec-
tion” with the secured real estate.” The City asserted
that the credits qualified as general intangibles and
that funds obtained through syndication of those cred-
its to tax investors were proceeds of its collateral.'®
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The court rejected this view, reasoning that the cred-
its “do not constitute a right to a payment of money, have
no independent value, and are not freely transferable upon
receipt,” and therefore could not be considered general intan-
gibles."” Accordingly, the City’s lien did not reach the tax
credits or the syndication proceeds.'

In his article “Testing the Reach of UCC Article 9: The
Question of Tax Credit Collateral in Secured Transactions,”
Prof. Chris Odinet criticized the Michigan Beach Housing
Cooperative court’s reasoning because while it is true that a
nonrefundable tax credit does not entitle the holder to pay-
ment from the government in the form of a refund, the ability
to reduce tax liability plainly has value.” The court’s denial
of “independent value” is debatable, but its emphasis on the
nontransferability of the credits as the decisive factor was
well-founded — and remains instructive.”

Another opinion addressing this issue is In re Lewis &
Clark Apartments, whereby the Eighth Circuit Bankruptcy
Appellate Panel emphasized the significance transferability
when it had to determine whether a lender held a security
interest in low-income housing tax credits for purposes of
valuing its secured claim.?! The court found that a party
could not separately encumber credits as “general intangi-
bles”; rather, they were inseparable from the real estate from
which they arose. The court reasoned that although the part-
ners could allocate credit use contractually, they could not
transfer the credits to a party lacking an ownership interest
in the underlying property.”

PTC Secured Claims in Bankruptcy

The key question is whether a creditor with a security
interest in a debtor’s “general intangibles” has a secured
claim in a transferable PTC from clean energy generated pre-
petition, and how courts will treat these interests in bank-
ruptcy. Whether, and to what extent, a creditor has a secured
claim in bankruptcy is determined under § 506(a)(1) of the
Bankruptcy Code, which provides that an allowed claim
“secured by a lien on property in which the estate has an
interest” is a secured claim “to the extent of the value of such
creditor’s interest in the estate’s interest in such property.”*

First, the estate has an interest in the PTC because it is
property of the estate, defined under § 541(a)(1) of the Code
to include “all legal or equitable interests of the debtor in
property as of the commencement of the case.” The fact
that a debtor may have ability to transfer the PTC for value
reflects a legally cognizable interest sufficient to bring the
credit within the estate.”

Second, the Code defines “lien” as an “interest in prop-
erty to secure payment of a debt.”” Interests in property are
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created and defined by state law.”” The creditor’s interest in
the property will depend on the validity of the lien, and the
validity of a lien is also determined by underlying state law **

Under state law, PTCs likely qualify as intangible per-
sonal property because “they have limited intrinsic value, and
ultimately can only be claimed or enforced by a legal action,
much like goodwill, even if they are intrinsically tied to a busi-
ness or real property.”” At common law, PTCs would likely
be classified as a “chose in action,” a category incorporated
into the definition of “general intangibles,” a type of collateral
under Article 9.*° Now that the PTC could hypothetically be
transferred pursuant to § 6418 of the Internal Revenue Code
to a secured party in the event of a default, it would appear to
be an interest in property to secure payment of a debt.*

If a creditor’s security interest in a PTC is enforceable
under state law against the debtor, the creditor will have a
claim secured by a lien on the PTC (to the extent that the
claim is supported by the PTC’s value).”” However, for the
security interest to be enforceable against the debtor, the
security interest must have attached.”

AttachmentIssues

Attachment under § 9-203 of the Uniform Commercial
Code requires that the debtor have either (1) rights in the col-
lateral, or (2) the power to transfer rights in the collateral to a
secured party.** A claim to a federal tax benefit arises under
federal tax law, therefore a debtor likely obtains rights in the
PTC at the close of the relevant tax year when the taxpayer
has satisfied the procedural requirements to obtain the credit
according to relevant tax regulations.”

The taxpayer satisfies the procedural requirements to
obtain and transfer a PTC after the following conditions are
met: Internal Revenue Service (IRS) registration of the credit,
execution of a binding purchase agreement, generation of the
credit by the project, timely filing of relevant information per-
taining to the credit, and a “transfer election statement” with
its annual return identifying the transferee taxpayer.*® Once the
transferee taxpayer has been identified in the transfer election
statement filed, the transfer of the PTC is irrevocable,” and
the transferee taxpayer may only claim the tax credit in the tax
year ending with or after the tax year of the transferor.”

Therefore, if a taxpayer elects to irrevocably transfer
the PTC when filing its transfer election statement with its
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procedural requirements to secure the tax refund.”).
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return, but could only obtain rights in the PTC upon filing
that return, the transferee — not the original taxpayer/debt-
or — will be treated as the taxpayer and have rights in the
PTC precisely when the original taxpayer would otherwise
have acquired rights in the credit.”

Furthermore, if a taxpayer can only validly transfer the
credit by completing these procedural requirements, subject
to IRS approval, and the transferee taxpayer can only claim
the tax credit in the tax year ending with or after the tax year
of the transferor, this might suggest that the taxpayer/debtor
may also lack “the power to transfer rights in the collateral”
for purposes of Article 9; that authority may ultimately reside
with the IRS. As a result, a security interest in a PTC might
never validly attach.

On the other hand, lenders may incorporate provisions
into security agreements that require the borrower to list the
lender as a party in the transfer election statement until the

39 SeelRC.§6418(a).
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lender gives permission to change the listed transferee, and
this might make the security agreement enforceable against
the debtor/taxpayer before filing the return.*” Consequently,
secured creditors who include such provisions may be in a
stronger position in bankruptcy than those who merely claim
a security interest in a debtor’s “general intangibles.”'

Conclusion

Although federal law permits the transfer of the PTC,
the procedure for transferring those credits under the tax
regulations may prevent a security interest from attaching to
the credit under Article 9.2 Nevertheless, while the formal
requirements of tax regulations complicate the attachment
analysis, bankruptcy courts may ultimately favor commercial
substance over regulatory form, particularly where the par-
ties have structured their agreements with care.

40 See Teichman, supran.8at 78.
41 d.
42 See Odinet, supran.11at178-79 (discussing “substantive” and “procedural transferability”).
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