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The Department of Justice (DOJ), in coordi-
nation with the Department of Education 
(DOE), has released new guidance on the 

process through which DOJ attorneys should eval-
uate debtors seeking to discharge student loans 
through bankruptcy. While the undue hardship 
legal standard still applies, DOJ attorneys, where 
appropriate, should stipulate to facts indicating 
undue hardship and more predictably and uniform-
ly recommend discharge.
	 On	Nov.	17,	2022,	the	Office	of	Public	Affairs	
for the DOJ announced that it and the DOE would 
be coordinating to create new guidance to aid the 
process through which DOJ attorneys would evalu-
ate debtors seeking to discharge federal student 
loans.2 Subsequently, the associate attorneys general 
issued guidance to all DOJ attorneys that provided 
the guidelines by which to evaluate requests to dis-
charge student loans.
 The guidance aids DOJ attorneys in determin-
ing when recommending discharge is appropriate. 
It is intended to promote three goals: (1) “To set 
clear, transparent, and consistent expectations of 
discharge” that debtors with and without legal 
representation can understand; (2) to simplify 
the “fact-gathering process” and thereby “reduce 
debtors’ burdens in pursuing an adversary proceed-
ing”; and (3) where supported by facts, increase 
the number of cases where the government stipu-
lates to the facts indicative of undue hardship and 
recommends a discharge.3

 In the press release, U.S. Secretary of Education 
James Kvaal acknowledged that “Congress may 
have set a higher bar for granting student loan dis-
charges during bankruptcy, but in practice that bar 
has	become	very	difficult	for	deserving	borrowers	to	
clear.”4 Under § 523 (a) (8) of the Bankruptcy Code, 
a debtor cannot discharge student loans “unless 
excepting such debt from discharge under this 

paragraph would impose an undue hardship on the 
debtor and the debtor’s dependents.”5

	 As	outlined	in	the	DOJ’s	guidance,	the	two	
common tests for determining whether a debtor has 
demonstrated an undue hardship are the Brunner 
and totality-of-the-circumstances tests.6 In using 
the Brunner analysis, a court will look for a show-
ing “(1) [that] the debtor cannot maintain, based on 
current income and expenses, a ‘minimal’ standard 
of living for herself and her dependents if forced to 
repay the loans; (2) that additional circumstances 
exist indicating that this state of affairs is likely to 
persist for a significant portion of the repayment 
period of the student loans; and (3) that the debtor 
has made good-faith efforts to repay the loans.”7 In 
evaluating a request for discharge using the totali-
ty-of-the-circumstances test, a court will consider 
“(1) the debtor’s past, present, and reasonably reli-
able	future	financial	resources;	(2)	a	calculation	of	
the debtor’s and her dependent’s reasonable nec-
essary living expenses; and (3) any other relevant 
facts and circumstances surrounding each particular 
bankruptcy case.”8 The guidance will apply in both 
types of jurisdictions.9

DOJ and DOE Coordination
 In addition to outlining the purpose and appli-
cability of the new guidelines, the guidance also 
explains how the DOJ and DOE will coordinate 
efforts.	At	the	outset	of	an	adversary	proceeding,	
the DOE will provide the DOJ attorney with the 
debtor’s account, loan and educational history.10

 The DOJ attorney will then contact the debtor 
or debtor’s counsel to provide the debtor with the 
opportunity to complete the attestation, which seeks 
information to aid the DOJ attorney’s evaluation of 
the	debtor’s	financial	circumstances.11 The debtor 
will receive the information provided by the DOE 
when included with the attestation.12	A	debtor	sub-
mitting an attestation is doing so under oath and 
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under the penalty of perjury.13 When submitting the attesta-
tion, a debtor is also required to provide the documents that 
support his/her income.14

	 After	receiving	the	attestation	from	the	debtor,	the	
DOJ attorney will share it with the DOE.15 The DOE will pro-
vide an initial litigation report, which will include any data relat-
ing to the debtor’s future ability to pay and its determination as 
to the debtor’s good-faith attempts to repay or lack thereof.16 
The respective employees of each department will confer and 
determine	how	to	proceed.	After	determining	whether	to	stipu-
late to the facts and recommend a discharge, the DOJ attorney 
will submit its recommendation and the DOE’s recommenda-
tion	for	approval	per	that	attorney’s	office	procedures.17

The Undue-Hardship Analysis
 The DOJ attorney’s recommendation on how to pro-
ceed will either be to stipulate and recommend a discharge 
because the debtor would suffer an undue hardship, or deter-
mine that the debtor will not suffer an undue hardship and 
therefore a discharge is unnecessary. Under the guidance, 
DOJ attorneys are advised to stipulate to the “facts demon-
strating that [the] debt would impose an undue hardship”18 
and	recommend	a	discharge	if	the	following	are	satisfied:	
“(1) the debtor presently lacks an ability to repay the loan; 
(2) the debtor’s inability to pay the loan is likely to persist in 
the future; and (3) the debtor has acted in good faith in the 
past in attempting to repay the loan.”19

Present Ability to Pay
 In determining a debtor’s present ability to pay, the 
DOJ attorneys are directed to follow a two-step process: 
(1) determine the debtor’s allowable expenses using Internal 
Revenue Service (IRS) Standards; and (2) determine whether 
the debtor has income to make student loan payments by com-
paring income and allowable expenses.20 The DOJ attorney will 
consider the information provided in the attestation when evalu-
ating this factor. The IRS Standards provide a guide by which 
a debtor’s expenses are to be evaluated relative to the “mini-
mal” standard of living that must be attainable while repaying 
student loans.21 The DOJ attorney will use the IRS National 
Standards in determining the allowable expenses for the follow-
ing: “food; housekeeping supplies; apparel and services; per-
sonal care products and services; and miscellaneous.”22 The IRS 
Local Standards are used to determine the allowable expenses 
for “housing, utilities, and transportation.”23 The IRS Standards 
also provide for “other necessary expenses,” including alimony 
and child support payments and child care costs.24

 If a debtor’s expenses are within the amounts allowed by 
the IRS National or Local Standards, then no further inquiry 
is required.25 However, if a debtor’s expenses exceed any 

of the categories, it is up to the DOJ attorney to accept the 
expense if the debtor has a reasonable explanation.26 If the 
explanation or amount in excess of the IRS Standards is not 
reasonable, the DOJ attorney will limit the debtor’s expenses 
to the amount provided by the relevant standard.27

 Upon a determination of the debtor’s allowable expenses, 
the DOJ attorney will compare those expenses with the debt-
or’s household gross income, which, in addition to income 
from	employment,	includes	unemployment	benefits,	Social	
Security	benefits	and	other	sources	of	income	for	all	mem-
bers of the household.28 If the allowable expenses exceed 
the household income, then the debtor may be eligible for 
discharge because the debtor would be unable to maintain 
a minimal standard of living if required to repay the loans.29 
However, if the debtor’s expenses do not exceed the house-
hold income, the DOJ attorney must determine whether the 
debtor can make payment in full or partial payments.30 If 
the debtor can make only partial payments, the DOJ attorney 
is	directed	to	consider	a	partial	discharge	that	reflects	the	
debtor’s ability to make some of the monthly payment.31

Future Ability to Pay
 In determining a debtor’s future ability to pay, the 
DOJ attorney, using information provided in the attestation, 
will determine whether any of the rebuttable presumptions 
apply. There are certain circumstances that create a rebut-
table presumption that the debtor will continue to be unable 
to pay, including “(1) the debtor is 65 or older; (2) the debt-
or has a disability or chronic injury impacting their income 
potential; (3) the debtor has been unemployed for at least 
five	of	the	last	[10]	years;	(4)	the	debtor	has	failed	to	obtain	
the degree for which the loan was procured; and (5) the 
loan has been in payment status other than ‘in-school’ for 
at least ten years.”32

 Information rebutting one of the above presumptions 
must be more than conjecture; the “rebuttal must be based 
on concrete factual circumstances.”33	A	DOJ	attorney	needs	
evidence that the debtor’s future financial circumstances 
would allow the debtor to repay the loan.34	A	determination	
that a presumption does not apply or that a presumption has 
been rebutted does not end the analysis of the debtor’s future 
circumstances. In submitting the attestation, the debtor is not 
only limited to facts supporting one of the aforementioned 
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explains how the DOJ and DOE 
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rebuttable presumptions;35 the attestation should also include 
any facts that affect the debtor’s future ability to repay the 
loans. The DOJ attorney will then consider that information 
in determining whether that information indicates that the 
debtor’s inability to pay is likely to persist.36

Good-Faith Efforts
 In addition to noting that evidence of a debtor’s good-
faith efforts to repay student loans can be shown in vari-
ous	ways,	the	guidance	specifically	notes	that	evaluation	of	
good-faith efforts “‘should not be used as a means for courts’ 
or Department attorneys ‘to impose their own values on a 
debtor’s life choices.’”37 The guidance outlines the follow-
ing as evidence of good-faith efforts: “making a payment; 
applying for a deferment or forbearance; applying for an 
income-driven	repayment	plan	(IDRP);	applying	for	a	fed-
eral consolidation loan; responding to outreach from a ser-
vicer or collector; engaging meaningfully with Education or 
their loan servicer regarding payment options, forbearance 
and deferment options, or loan consolidation; or engaging 
meaningfully with a third party they believed would assist 
them in managing their student loan debt.”38 On the other 
hand, evidence that a debtor intentionally created hardship to 
discharge student loans, abused the loan system or “demon-
strated a lack of interest in repaying the debt” indicates that 
a loan should not be discharged.39

	 A	DOJ	attorney	will	also	consider	a	debtor’s	attempts	to	
find	employment,	maximize	income	and	minimize	expens-
es.40	The	guidance	emphasizes	the	need	for	DOJ	attorneys	to	
consider	a	debtor’s	payment	history	and	IDRP	enrollment.	In	
considering both factors, the guidance notes that the repay-

ment process has had problems involving the miscalculation 
of	payments,	wrongful	denial	of	participation	in	IDRPs,	lack	
of	accessibility	and	other	problems	with	IDRP	servicing.41 
Thus,	while	a	debtor’s	participation	in	an	IDRP	is	an	indica-
tion of good faith, a failure to participate in it is not evidence 
of	bad	faith.	A	debtor’s	reasonable	explanation	for	not	par-
ticipating	in	an	IDRP	should	be	taken	into	consideration.42

Other Considerations
 The guidance also outlines how DOJ attorneys should 
take into consideration a debtor’s assets. It provides that 
while	a	debtor’s	assets	must	also	be	considered	in	analyz-
ing undue hardship, DOJ attorneys are directed not to “give 
dispositive weight to the existence of assets that are not eas-
ily converted to cash or are otherwise critical to the debtor’s 
well-being and should be cautious in concluding that the 
existence	of	real	property	or	other	financial	assets	demon-
strates a lack of undue hardship.”43

Conclusion
 While this new process outlines clear and uniform 
standards for DOJ attorneys to evaluate debtor requests to 
discharge student loans in bankruptcy, it is important to 
remember that the bankruptcy judge will ultimately decide 
whether to grant a discharge. This guidance simply helps 
DOJ attorneys determine when to challenge or support a 
request for discharge. Ultimately, this guidance removes 
one obstacle for a debtor seeking to discharge student 
loans in bankruptcy: unclear and non-uniform standards 
for stipulating undue hardship and in recommending dis-
charge. However, the standard for a discharge of student 
loans remains the same and will continue to be a formidable 
obstacle to debtors.  abi
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