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Always  in search of potential sources of 
recovery, chapter 7 trustees have increas-
ingly brought claims to avoid education-

related payments, most notably for tuition, made 
by debtors on behalf of their children as fraudulent 
transfers under 11 U.S.C. §§ 544 and 548 and state 
fraudulent-conveyance statutes. This trend is not 
surprising given the rising cost of higher education,1 
resulting in parents spending significant funds to 
support their childrens’ education to alleviate their 
children’s future debt burden,2 potentially at the 
expense of the parents’ creditors. 

Case Survey
 To state a plausible claim under § 548 (a) (1) (B), 
the trustee must allege four elements: (1) a transfer 
of a debtor’s interest in property; (2) that was made 
within two years prior to the petition filing; (3) on 
which the debtor received less than reasonably 
equivalent value in exchange; and (4) the debtor was 
insolvent on the date that such transfer was made or 
such obligation was incurred, or became insolvent 
as a result of such transfer or obligation.3 Trustees 
that have brought actions to avoid and recover these 
types of payments generally argue that the debtor 
did not receive “reasonably equivalent value” in 
exchange for the payments. 
 Such avoidance claims have been brought against 
the debtor, the institution that received the payments 
and the child for whose education the payments were 
made. The outcome varies depending on particular 
circumstances, and the courts’ disposition of trustee 
claims is guided by factors such as the application of 
fraudulent-transfer state law, the age of the child, the 
level of education paid for, and the definition of the 
economic benefit flowing to the debtor.

Funds Held in Trust
 To the extent that payments by a debtor for col-
lege tuition were made from funds held in a trust 
specifically for the payment of a child’s education, 
such as a qualified 26 U.S.C. § 529 account, such 
payments do not originate from property of the 
debtor and thus are not property of the bankruptcy 
estate pursuant to § 541 (b) (6) of the Bankruptcy 
Code;4 therefore, they cannot be avoided by a 
trustee.5 Similarly, student loan disbursements for 
the child of a debtor that pass through a debtor’s 
account prior to remittance to the educational insti-
tution are also effectively funds held in a trust for 
the benefit of the child, and subsequent tuition pay-
ments cannot be avoided. In other words, student 
loans that the debtor obtains to pay for his/her chil-
dren’s college education do not constitute property 
in which a debtor has any interest because these 
funds could not lawfully have been used to pay the 
debtor’s creditors.6

 
Payments for Minor Children’s Private School Tuition
 There are state laws requiring that parents pro-
vide education for their minor children. In actions 
to avoid private-school tuition payments made by 
debtor parents on behalf of their minor children, 
courts have found that debtors received reasonably 
equivalent value in exchange for their payments 
through fulfilling their legal obligation to educate 
their minor children.7 Trustees have argued in these 
cases that paying for private school was “not rea-
sonably necessary” when a debtor’s duty to provide 
education to their children could be fulfilled through 
public school attendance, thereby enabling debtors 
to pay creditors with the savings.8 
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1 Since the 2008 Great Recession, student loan debt has increased by approximately 
160 percent, vastly outpacing other major types of consumer debt, such as mortgages, 
car loans and credit cards. See Riley Griffin, “The Student Loan Debt Crisis Is About 
to Get Worse,” Bloomberg (Oct. 17, 2018), available at bloomberg.com/news/
articles/2018-10-17/the-student-loan-debt-crisis-is-about-to-get-worse (unless 
otherwise specified, all links in this article were last visited on Sept. 27, 2019). 

2 The ABI Commission on Consumer Bankruptcy in its final report released in April 
2019 noted that studies show that student loan debt constrains economic activity and 
results in (1) lower earnings for college graduates; (2) lower levels of home ownership; 
(3) lower automobile purchases; (4) increases in household financial distress; (5) lower 
probability that students will choose public-service careers; (6) poorer psychological 
functioning; (7) delayed marriage; and (8) lower probability of attending graduate 
school. The Commission’s Final Report is available at ConsumerCommission.abi.org/
commission-report. Understandably, parents might feel an obligation to financially 
contribute to their children’s education, when possible, in order to mitigate the effects 
that the burden of student loan debt may have on their children. 

3 See, e.g., In re Michael, 573 B.R. 46, 57 (Bankr. E.D.N.Y. 2017).
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4 Section 541(b)(6) exempts from property of the estate funds used to purchase a tuition 
credit or contributed to a qualified § 529 account not later than 365 days before the peti-
tion date for a child, stepchild, grandchild or stepgrandchild of the debtor.

5 Roach v. Skidmore College (In re Dunston), 566 B.R. 624, 637 (Bankr. S.D. Ga. 2017) 
(notwithstanding this holding also noting that payments for college tuition for debtor’s 
child traceable to debtor’s personal funds might be avoided due to finding that debtor 
received no economic benefit from paying for tuition).

6 See Eisenberg v. Lewis (In re Lewis), 574 B.R. 536, 540 (Bankr. E.D. Pa. 2017); Gold v. 
Marquette Univ. (In re Leonard), 454 B.R. 444, 457 (Bankr. E.D. Mich. 2011) (similar to 
In re Dunston, noting that tuition paid from funds traceable to debtor, rather than held in 
trust for child, could be avoided due to debtor having no legal obligation to pay for his 
adult child’s education).

7 See Geltzer v. Oberlin College (In re Sterman), 594 B.R. 229, 235-39 (Bankr. S.D.N.Y. 
2018) (concluding that tuition payments could not be avoided to extent that child had not 
yet reached age of majority under state law); Geltzer v. Trey Whitfield Sch. (In re Michel), 
573 B.R. 46, 57-62 (Bankr. E.D.N.Y. 2017); Geltzer v. Xaverian High Sch. (In re Akanmu), 
502 B.R. 124, 129 (Bankr. E.D.N.Y. 2013); McClarty v. Univ. Liggett Sch. (In re Karolak), 
Case No. 12-61378, Adv. No. 13-04394-PJS, 2013 WL 4786861, at 1-3 (Bankr. E.D. 
Mich. Sept. 6, 2013).

8 See, e.g., In re Akanmu, 502 B.R. at 124.



 Courts have been troubled with this argument and have 
noted that “[a] trustee is not granted veto power over a debt-
or’s personal decisions, at least with respect to pre-petition 
expenditures,”9 and that the choice of a parent to send a child 
to a private rather than public school “does not render the 
payments subject to scrutiny by the Trustee for avoidance, 
any more than the Trustee would be entitled to second-guess 
other choices made by debtor pre-petition in providing cloth-
ing, food, shelter, or other goods or services, to their minor 
children.”10 In this vein, debtors and their minor children 
might be viewed as a “single economic unit” due to signifi-
cant entanglement of their affairs.11

 
Payments for Adult Children’s College Tuition
 Courts have been split on whether payments made by 
debtors related to their children’s college education can 
be avoided. Unlike minor-aged children, there is no statu-
tory duty to provide education to college-aged children. 
Nonetheless, some courts have observed that payments by 
debtors related to their children’s college education are “rea-
sonable and necessary for the maintenance of the Debtor’s 
family,”12 and that there is “something of a societal expecta-
tion that parents will assist with [college education] expenses 
if they are able to do so.”13 These courts have also inferred 
an economic benefit flowing to the parents through contrib-
uting to the self-sufficiency of the child, and the possibility 
that a college-educated child might one day provide finan-
cial assistance to the debtor, which can be perceived as a 
quid pro quo that benefits the parent.14 However, at least one 
court that held that payments by a debtor related to under-
graduate education expenses for their children could not be 
avoided noted that the holding did not apply to payments for 
graduate education due to the fact that the children are well 
into adulthood at that level.15

 Other courts have found that satisfying a moral obliga-
tion to pay college-related expenses for one’s child does 
not produce an economic benefit to a debtor and that any 
quid pro quo that the debtor might receive through promot-
ing the self-sufficiency of their children through a college 
education is too speculative.16 Under this view, the economic 
benefit flowing to the debtor must be clear and quantifiable. 
Further, once a child is legally considered an adult, the “sin-
gle economic unit” theory is no longer applicable.17

 Lastly, when a tuition payment is made by a corporate 
debtor on behalf of a child of an officer or director of the 
debtor, the debate on whether an economic benefit flowed to 
the debtor is likely moot due to the lack of a familial connec-
tion or obligation.18

School as a Mere Conduit
 Section 550 (a) of the Bankruptcy Code facilitates 
recovery of avoided transfers under § 548 and provides that 
avoided transfers (or the value of the property transferred) 
may be recovered from “(1) the initial transferee of such 
transfer or the entity for whose benefit such transfer was 
made; or (2) any immediate or mediate transferee of such 
initial transferee.” 
 In two recent decisions, those courts held that under-
graduate and graduate tuition payments made by debtors for 
their children could not be avoided by a trustee to the extent 
that they were early payments made during a pre-registra-
tion period when the school would have been obligated to 
refund all or part of the payments in the event that the child 
withdrew from the school.19 The courts reasoned that dur-
ing the pre-registration period, the schools lacked domin-
ion and control over the funds due to the fact that the pay-
ments were not applied to the student’s tuition until he/she 
registered. Effectively, the mere possibility that the student 
could withdraw and that the funds would have to be returned 
protected the payments from avoidance. As such, the courts 
determined that the schools could not be considered initial 
transferees and were instead mere conduits.
 However, one might argue that the analysis in these deci-
sions could be taken a step further. If the student is consid-
ered the initial transferee during the pre-registration period, 
once registered the funds would become property of the 
school, and the school would be the ultimate beneficiary. 
For purposes of avoidance under § 550 (a) (2), it might be 
argued that the school is therefore the immediate or mediate 
transferee of the initial transferee.

Practice Tip
 Given the increasing frequency that trustees may look 
to recover education-related payments made by debtors on 
behalf of their children, particularly for education at the 
undergraduate level or higher, it would be prudent for attor-
neys consulting with potential consumer debtor clients to 
inquire as to whether they made any children’s education 
payments and what asset-protection steps they have taken to 
secure their children’s education. These inquiries are impor-
tant, because a bankruptcy filing might trigger liability expo-
sure on either the debtor’s children or on behalf of the school 
the child attends.  abi

9 Id. at 133-34; In re Sterman, 594 B.R. at 238.
10 In re Akanmu, 502 B.R. at 136.
11 Id. at 137.
12 Sikirica v. Cohen (In re Cohen), Adv. No. 07-02517-JAD, 2012 WL 5360956, at *7 (Bankr. W.D. Pa. 

Oct. 31, 2012) (aff’d in part and reversed in part, 487 B.R. 615 (W.D. Pa. 2013)).
13 Shearer v. Oberdick (In re Oberdick), 490 B.R. 687, 712 (Bankr. W.D. Pa. 2013).
14 See, e.g., In re Lewis, 574 B.R. at 541 (Bankr. E.D. Pa. 2017); DeGiacomo v. Sacred Heart Univ. Inc. (In re 

Palladino), 556 B.R. 10, 16 (Bankr. D. Mass. 2016). 
15 In re Cohen, 2012 WL 5360956, at *10.
16 See In re Sterman, 594 B.R. at 229; In re Dunston, 566 B.R. at 624; In re Leonard, 454 B.R. at 457; 

Banner v. Lindsay (In re Lindsay), Adv. P. No. 08-9091, 2010 WL 1780065, at 9 (Bankr. S.D.N.Y. May 4, 
2010); see also Boscarino v. Bd. of Trustees of Conn. State Univ. Sys. (In re Knight), Adv. P. 15-02064-
JJT, 2017 WL 4410455, at *3 (Bankr. D. Conn. Sept. 29, 2017) (“Moral or familial obligations cannot be 
considered in the value analysis for the obvious reason that the depletion of resources available to credi-
tors cannot be offset by the satisfaction of moral obligations.”).

17 Chorches v. Catholic Univ. of Am., Case No. 3:16-cv-1964, 2018 WL 3421318, at *5 (Bankr. D. Conn. 
July 13, 2018).

18 See Caruso v. Hofmeister (In re Revstone Indus. LLC), Case No. 12-13262, 2017 Bankr. LEXIS 3918, 
at *9 (Bankr. D. Del. Nov. 15, 2017) (tuition payments made by corporate debtor for benefit of chairman’s 
son were recoverable by trustee).

19 See Pergament v. Brooklyn Law Sch., 595 B.R. 6, 11-12 (E.D.N.Y. 2019); Mangan v. Univ. of Conn. (In re 
Hamadi), 597 B.R. 67, 72-73 (Bankr. D. Conn. 2019).
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