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Over the last decade, states have increas-
ingly legalized the use of marijuana to 
some degree within their own borders. 

Presently, 11 states and the District of Columbia 
have legalized recreational use of marijuana, 
while 31 other states have legalized medicinal 
marijuana use.1 This has created a clear tension 
with federal law given that marijuana remains 
a Schedule I substance under the Controlled 
Substances Act.2 
 Among the unique obstacles that cannabis busi-
nesses face are limited access to banking services 
and insurance, ineligibility to participate in cer-
tain federal programs (including the recent Small 
Business Administration loan programs estab-
lished in response to the COVID-19 pandemic),3 
and most pertinently, lack of access to bankruptcy 
relief. Given that bankruptcy, like the Controlled 
Substances Act, is a creature of federal law, allow-
ing cannabis businesses to seek bankruptcy relief 
would place federal courts and bankruptcy trust-
ees in the tenuous position of having to administer 
assets that, although legal within particular states, 
remain illicit under federal law. 
 Thus far, bankruptcy courts have generally dis-
missed cases involving assets, income or activities 
related to marijuana. In the chapter 7 context, courts 
have expressed concern that the administration of a 
case involving a debtor with income derived from 
marijuana could result in the trustee violating fed-
eral law through taking possession of or selling 
federally illegal items.4 With respect to chapter 13, 
courts have found that to the extent a plan would be 
funded by income from cannabis-related activities, 
such a plan cannot meet the good-faith requirement 
of § 1325 (a) (3) of the Bankruptcy Code and there-

fore cannot be confirmed,5 and would also poten-
tially place the trustee in the precarious position of 
administering funds originating from a federally 
illegal activity.6 
 The U.S. Trustee Program (USTP) has adopted 
the policy that a U.S. Trustee “shall move to dismiss 
or object in all cases involving marijuana assets on 
grounds that such assets may not be administered 
under the Bankruptcy Code, even if trustee or other 
parties object on the same or different grounds.”7 In 
an ABI Journal article, the rationale for the policy and 
the underlying concerns was summarized as follows:

The [USTP] ’s response to marijuana-related 
bankruptcy filings is guided by two straight-
forward and uncontroversial principles. First, 
the bankruptcy system may not be used as an 
instrument in the ongoing commission of a 
crime and reorganization plans that permit or 
require continued illegal activity may not be 
confirmed. Second, bankruptcy trustees and 
other estate fiduciaries should not be required 
to administer assets if doing so would cause 
them to violate federal criminal law.8 

 While the foregoing characterizes the position 
that the Office of the U.S. Trustee and courts have 
taken in the bulk of cases involving debtors with can-
nabis-related income or activities, there are poten-
tial signs of flexibility emerging in the Ninth Circuit. 
Most notably, the Ninth Circuit last year affirmed 
confirmation of a chapter 11 plan where the plan 
included rental income from a cannabis grower.9 
 Previously, the Ninth Circuit Bankruptcy 
Appellate Panel (BAP) vacated and remanded the 
dismissal of a chapter 13 case involving a 92-year-
old legally blind woman who resided in an assist-
ed-living home and derived rental income from a 
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1 For a summary of the legal status of marijuana by state as of May  2020, see 
“Wondering What the Law Is in Your State?,” DISA, available at disa.com/map-of-
marijuana-legality-by-state (unless otherwise specified, all links in this article were last 
visited on June 24, 2020).

2 21 U.S.C. § 812. Of note, cannabis products with a THC concentration of 0.3  percent 
or below on a dry-weight basis are classified as “hemp” and were removed from the 
Controlled Substances Act by the 2018 Farm Bill.

3 The Emergency Cannabis Small Business Health and Safety Act, which would make can-
nabis businesses eligible for certain SBA programs, including the Paycheck Protection 
Program, the Economic Industry Disaster Loan Programs, and the Economic Injury 
Disaster Loans Emergency Grants Program, was recently proposed in the House of 
Representatives. See H.R.  6602. The House of Representatives also previously passed 
the Secured Fair Enforcement Banking Act in September 2019, which would open bank-
ing and insurance options to cannabis companies. See H.R. 1595.

4 See In re Arenas, 535 B.R. 845 (B.A.P. 10th Cir. 2015) (affirmed dismissal of chapter 7 case 
involving debtor that operated marijuana growhouse and leased space to dispensary).
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5 See, e.g., In re McGinnis, 453 B.R. 770 (Bankr. D. Ore. 2011) (chapter 13 plan could not 
be confirmed because it would have been funded by income from medicinal marijuana 
sales); In re Johnson, 532 B.R. 53 (Bankr. W.D. Mich. 2015) (debtor had to cease operat-
ing medicinal marijuana business in order to confirm chapter  13 plan); In re Andrick, 
604  B.R. 577 (Bankr. D. Colo. 2019) (court would not confirm chapter  13 plan where 
$900 of debtor’s monthly income was budgeted for purchasing medicinal marijuana 
for a chronic medical condition, as court could not treat such as reasonably necessary 
expense given federal prohibition on marijuana).

6 See In re Burton, 610 B.R. 633 (B.A.P. 9th Cir. 2020) (chapter 13 case dismissed where 
income may have included damages recovered in a breach-of-contract action related to 
growing and selling marijuana).

7 See letter from Clifford J. White III, Director of Executive Office for U.S.  Trustees, to 
chapter  7 and 13 trustees (April  26, 2017), available at justice.gov/ust/file/marijuana_
assets.pdf/download. 

8 Clifford J. White III & John Sheahan, “Why Marijuana Assets May Not Be Administered in 
Bankruptcy,” XXXVI ABI Journal 12, 34-35, December 2017, available at abi.org/abi-journal.

9 Garvin v. Cook Invs., 922 F.3d 1031 (9th Cir. 2019).



marijuana dispensary.10 In In re Olson, the BAP ruled that the 
analysis of whether a bankruptcy filing that includes income 
related to marijuana has been filed in bad faith requires con-
sideration for the totality of the circumstances, and that there 
had been no finding that rents would be used to fund the 
debtor’s chapter 13 plan or cause the trustee to administer 
illegal assets.11 In another example within the Ninth Circuit, 
the U.S. Bankruptcy Court for the District of Nevada, in dis-
missing a chapter 11 case, noted that given the number of 
people employed in the marijuana industry within the state, 
“the impact of automatically denying a bankruptcy fresh start 
to those residents and their dependents would be unconscio-
nable.”12 The Court continued, “There may be cases where 
Chapter 11 relief is appropriate for an individual or a non-
individual entity directly engaged in a marijuana-related 
business. For the reasons discussed above, this case is not 
one of them.”13

 Based on these cases, the door might be open in the Ninth 
Circuit for bankruptcy filings in which the debtors derive 
income that is indirectly tied to the cannabis industry. The key 
determinant might be whether a trustee and the court would 
have to administer marijuana-related income or assets, or 
whether the aims of the bankruptcy process can be achieved 
without involving the illicit items (e.g., providing a distribu-
tion to creditors without having to liquidate marijuana-related 
assets in chapter 7 or having sufficient non-marijuana-related 
income to confirm a plan in chapter 13). Notwithstanding the 
potential for increased flexibility, bankruptcy is likely still 
foreclosed in the Ninth Circuit and elsewhere to individuals 
or entities that engage in, and derive income directly from, 
the cannabis industry, such as growers or dispensaries.
 As an alternative to bankruptcy, entities with ties to the 
cannabis industry may turn to state law insolvency pro-
ceedings, such as an assignment for the benefit of creditors 
(ABCs), where available,14 or receiverships. In an ABC, the 
distressed company will assign its assets to a trust adminis-
tered by an assignee selected by the company. The assignee, 
much akin to a chapter 7 trustee, will then oversee the liq-
uidation of the assets, pursue claims and make distributions 
to the company’s creditors. In comparison, a receiver may 
be appointed by a state court to steward a company through 
troubled times. 
 Unlike an assignee in an ABC, who is focused on liquidat-
ing the assignor company’s assets, a receiver may continue 
to operate the company (perhaps to attempt to improve the 
company’s condition), sell the business as a going concern or 
wind down operations. Receiverships are also often pursued 

by concerned creditors or shareholders, or as a result of a dis-
pute among the partners of a business, rather than by a deter-
mination by incumbent management to install a fiduciary.
 While these options do not provide a direct restructuring 
scenario,15 they do provide a means to orderly wind-down a 
company under the guidance of an appointed fiduciary and 
provide a potential path to recovery for creditors. However, 
given the highly nuanced and regulated nature of the canna-
bis space, including the fact that growers and sellers operate 
under state-issued licenses, there might be questions regard-
ing the extent to which an assignee in an ABC or a receiver 
can administer the business and dispose of assets. For exam-
ple, can a receiver continue the operations of a cannabis busi-
ness that has been operating under a particularized license? 
Can an assignee or receiver transfer the business’s cannabis 
license, and if so, to whom? Can an assignee or receiver take 
possession of the actual cannabis products and sell them, and, 
if so, to whom?
 Anticipating these types of issues, three states that have 
legalized cannabis recreationally — California, Washington 
and Oregon, all of which happen to be in the Ninth Circuit — 
have promulgated rules and regulations under their respec-
tive cannabis statutes to permit receivers and/or assignees to 
at least temporarily operate cannabis businesses and dispose 
of cannabis assets.16 These rules and regulations are aimed 
at streamlining the process and filling the large void created 
by the inaccessibility of the federal bankruptcy scheme. It is 
imperative to appoint a fiduciary that has familiarity with the 
legal and practical intricacies of the cannabis industry, par-
ticularly in states that lack clear regulatory guidance. In states 
that lack regulatory guidance, the assignee or receiver should 
seek appropriate authority to operate a cannabis business or 
dispose of cannabis assets from the presiding court as a nec-
essary means to fulfill their fiduciary obligations. In seeking 
such authority, all appropriate state agencies should be on 
notice when requesting authority to ensure that the assignee or 
receiver will not be engaging in any unsanctioned activities. 

Conclusion
 The legalization of cannabis is only likely to continue to 
proliferate. As this industry continues to grow, there will be 
a commensurate increase in the incidence of financial hard-
ship and insolvency, particularly given the limited financing 
options. The inability to obtain bankruptcy relief for indi-
viduals and entities with direct (or even indirect) ties to the 
industry will lead to an expanding void and could have a 
chilling effect on a nascent industry that states are hoping 
will infuse needed revenue. As such, states that have or are 
considering legalizing cannabis and sanctioning the indus-
try within their borders may want to follow the lead of the 
aforementioned West Coast states and consider implement-
ing rules and regulations specifically aimed at providing a 
mechanism for insolvency relief for cannabis businesses in 
order to provide a safety net for the industry.  abi

10 In re Olson, 2018 WL 989263 (B.A.P. 9th Cir. Feb. 5, 2018).
11 Id. This case opens the possibility that a debtor’s cannabis-related income might not be fatal if unneces-

sary to fund a plan or if having to be administered by a trustee. However, the BAP in In re Arenas, 535 
B.R. 845, noted that the abandonment of marijuana-related assets in that case would engender the 
incongruous result of the debtor being able to retain the federally illegal marijuana business, while pro-
viding creditors with little recovery and discharging their debts.

12 In re CW Nevada, 602 B.R. 717, 746-47 at n.2 (Bankr. D. Nev. 2019). Similarly, in the aforementioned 
In re Burton, the Ninth Circuit BAP noted that the mere presence of marijuana near a bankruptcy does not 
automatically prohibit a debtor from bankruptcy relief. 610 B.R. at 637.

13 Id.
14 Presently, 38  states plus the District of Columbia have ABC statutes, and several other states have 

established ABC mechanisms under common law. For more on this subject, see Geoffrey L. Berman, 
General Assignments for the Benefit of Creditors: The ABCs of ABCs (4th Ed.), available for purchase at 
store.abi.org. Editor’s Note: Mr. Berman has an article discussing ABCs on p. 30 of this issue. 

15 As an example of an indirect-restructuring scenario, the principals of a struggling company may elect to 
put the company into an ABC in order to pursue a new venture free of the old company’s debt.

16 See 16 C.C.R. § 5024 (California); W.A.C. 314-55-137 (Washington); O.A.R. 845-025-1260 (Oregon).
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