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Key players in the bankruptcy system 
are inundated with daily sets of data on 
debtors, creditors, assets and liabilities. 

Reviewing and analyzing this data can take hours 
of an attorney’s day. Bankruptcy software and 
related programs with artificial intelligence (AI) 
components can aid attorneys in processing the 
deluge of information, but as AI is incorporated 
into the legal world with increasing frequency, 
attorneys must consider the ethical ramifications 
of using such programs.
	 In August 2019, the American Bar Association 
adopted a resolution that “urges courts and lawyers 
to address the emerging ethical and legal issues 
related to the usage of [AI] in the practice of law 
including: (1) bias, explainability, and transpar-
ency of automated decisions made by AI; (2) ethi-
cal and beneficial usage of AI; and (3) controls and 
oversight of AI and the vendors that provide AI.”3 
Attorneys must undertake an analysis of some of the 
ethical implications associated with the use of AI in 
their practice of law. This article plants the seed for 
discussion regarding the duty of competence.

What Is AI?
	 Although the term “AI” often conjures images 
of machines that ultimately turn on the humans 
who created them, it actually encompasses much 
simpler, modern programs, such as email filters, 
Roombas and Amazon’s Alexa. Essentially, AI 
refers to a machine’s ability to exhibit some form 
of human intelligence. 
	 AI has infiltrated the legal profession, although 
many attorneys might not be aware of either the 
extent of their current AI usage or even that they are 
using it. Pattern recognition and natural language 
processing in particular have produced beneficial 
tools for legal research, discovery, contract manage-
ment, compliance and due diligence.4 Bankruptcy 
lawyers often rely on AI through these methods when 
using various forms of software in their practices. 

Competence
	 Despite rapid advances in technology, the 
current ethical rules5 and duties of an attorney 
still govern and fortunately might provide a solid 
framework to address the ethical use of AI. Model 
Rule of Professional Conduct 1.1, which governs 
competence, mandates that “competent represen-
tation to a client requires the legal knowledge, 
skill, thoroughness and preparation reasonably 
necessary for the representation.” Comment 8 to 
the Rule directs attorneys to maintain competence 
by “keep‌[ing] abreast of changes in the law and 
its practice, including the benefits and risks asso-
ciated with relevant technology.”6 It follows that 
an attorney who uses AI must have some level of 
skill — although not necessarily expertise — with 
the technology.
	 Competence is central to the adoption and utili-
zation of AI because an attorney’s competence (or 
lack thereof) might have implications on his/her 
other ethical duties.7 While it is clearly necessary 
for an attorney to have at least some understand-
ing of AI to assess the risks and benefits of using a 
particular program, the question remains as to how 
much knowledge is sufficient to fulfill one’s ethical 
obligation. Stated differently, what level of techno-
logical understanding is “reasonably necessary for 
the representation”?
	 In overly simplistic terms, most AI interprets 
input data to formulate responses through a process 
called “supervised learning.” To begin, the system 
receives training examples of input and related out-
put data, which helps it learn how to make deci-
sions. For an AI to learn to generate even basic 
responses, however, it requires a large volume of 
data.8 A basic level of competence might therefore 
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be found in being aware of the data used in the creation of 
the technology.
	 A primary issue that an attorney confronts in seeking 
out the underlying processes is the “black box” challenge, 
in which “a lawyer submits a query to an AI-powered tool, it 
goes into a ‘black box,’ and the AI-based solution provides 
an answer.”9 Attorneys may not need to understand every 
detail of the algorithm that led to the AI’s determination, but 
they should know what information underlies the system and 
what specifically constitutes the programmed goal.
	 Transparency aids in this quest. Developers should 
provide detailed information on how the AI is intended to 
work. If the information is not provided, or if the infor-
mation proves insufficient, it is incumbent on the attorney 
to seek out the information10 that he/she needs in order to 
evaluate whether using the program comports with the goal 
of the client.
	 In addition, while AI is a useful tool for the attorney, it 
is expected that the lawyer will review the draft product for 
both accuracy and completeness. The AI provides a recom-
mendation, but the attorney must make the ultimate decision 
after reviewing the underlying data and considering the pro-
grammed objective.
	 Fortunately, the “black box” might be opening up at least 
enough so that users of the AI know how determinations are 
reached. This shift arises from a need among professionals 
(not just lawyers!) to have trust in the AI being used.11 An 
increased need for explainability in making decisions that 
are important for clients is imperative to guarantee that the 
decision being reached is the right one given that client’s 
circumstances. The more that an attorney understands how 
the AI’s determination is reached, the more trust he/she may 
have in its use. Ultimately, this results in an increased assur-
ance and confidence in the outcome.

Competence Combats Bias
	 Bias is a particular risk for AI, as the results from an inqui-
ry might be skewed. The results from an AI inquiry might 
suffer from the bias of its creator or the data used in its cre-
ation. Because of this, attorneys might have an ethical obliga-
tion to understand the data underlying the machine learning to 
account for such bias. Specifically, Model Rule of Professional 
Conduct 8.4‌(g) makes it “professional misconduct for a lawyer 
to ... engage in conduct that the lawyer knows or reasonably 
should know is harassment or discrimination on the basis of 
race, sex, religion, national origin, ethnicity, disability, age, 
sexual orientation, gender identity, marital status or socioeco-
nomic status in conduct related to the practice of law.”
	 Biased AI is a proven reality.12 One often-cited example 
in the legal world is the Correctional Offender Management 

Profiling for Alternative Sanctions (COMPAS) tool. It is an 
algorithm used to help judges with sentencing by predicting 
the likelihood that a given individual will reoffend. While 
the program is often able to predict the subsequent recidi-
vism of many offenders, it is not foolproof and frequently 
evidences the bias of its data. By comparing the recidivism 
predicted by COMPAS with the actual recidivism rate of 
more than 10,000 criminal defendants in one Florida county 
in 2013 and 2014, a 2016 ProPublica study “found that black 
defendants were far more likely than white defendants to be 
incorrectly judged to be at a higher risk of recidivism, while 
white defendants were more likely than black defendants to 
be incorrectly flagged as low risk.”13

	 Recognizing potential bias and investing in comprehen-
sive training should result in improved awareness of the AI 
and its data, and hopefully aid an attorney in sidestepping 
this potential pitfall. By being aware of implicit and uncon-
scious bias, an attorney is in a better position to acknowl-
edge, identify and subsequently address it.14 Narrow data sets 
might lead to skewed or flawed results, so a diverse data set 
is important in the production of a better-fitting analysis for 
a broader spectrum of clients. An attorney who understands 
how the AI produces results is better suited to achieve the 
intended goal.

Governing Bodies
	 As the interaction between technology and the practice of 
law intensifies, state bar associations and courts will need to 
address the parameters of competence in their own jurisdic-
tions.15 For example, the State Bar of California has issued a 
legal ethics opinion addressing a lawyer’s competence during 
the e-discovery process.16 The opinion reinforces that compe-
tence requires at least “a basic understanding of, and facility 
with, issues relating to” the technology used, which in the 
opinion was the discovery of electronically stored informa-
tion.17 This mandate remains uncontroversial. What makes 
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AI presents an opportunity to 
provide legal services more 
quickly and more efficiently, thus 
leading to a decrease in costs.
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this opinion particularly noteworthy is the warning that 
cases requiring a heightened standard of competence might 
come to an attorney. For “an attorney lacking the required 
competence,” the Standing Committee on Professional 
Responsibility and Conduct offers three options: “(1) acquire 
sufficient learning and skill before performance is required; 
(2) associate with or consult technical consultants or compe-
tent counsel; or (3) decline the client representation.”18

	 Although this opinion was issued in the context of e-dis-
covery, it is easily analogized to the use of AI. Since the duty 
of competence entails learning and skill, attorneys should 
start acquiring familiarity with and knowledge of AI as soon 
as possible, or associate themselves with someone who will. 
No attorney wants to turn away a client in need, but a failure 
to take one of the three options espoused by the State Bar of 
California may subject the practitioner to sanctions.
	 No bankruptcy court wants to hear an attorney blame his/
her paraprofessionals for the attorney’s error or misconduct, 
much less see an attorney point the finger at his/her comput-
er. Outside of the legal profession, liability might be able to 
be shared among many parties, including the developer, the 
vendor and the user. However, sanctions for breaches of an 
attorney’s ethical duties and obligations resulting from inap-

propriate use of AI could (and perhaps should) fall squarely 
and solely on the attorney.

Conclusion
	 Legal technology continues to advance rapidly, and bank-
ruptcy practitioners must eventually utilize AI to compete. 
As the “outside world” embraces AI technology, clients will 
come to expect that their counselors understand and use the 
same. AI presents an opportunity to provide legal services 
more quickly and more efficiently, thus leading to a decrease 
in costs, which may be passed on to clients and therefore 
enable the attorney to make his/her services more available 
to those who most need them. In light of these benefits, attor-
neys should welcome these auxiliary effects of AI.
	 However, attorneys must remain mindful of the ethical 
considerations surrounding the programs that they use to 
maintain professional conduct in a rapidly advancing soci-
ety. While complying with the professional rules of con-
duct, attorneys may utilize AI to accomplish certain time-
consuming tasks so that they can better focus on the human 
element. Since bankruptcy courts do not yet permit robot 
lawyers to appear in court or represent parties-in-interest, 
practitioners should continue to strive for competence in 
all aspects of representation — at least until the machines 
attain sentience.  abi
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