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“Value,”  o b s e r v e d  J u s t i c e  L o u i s 
B r a n d e i s ,  “ i s  a  w o r d  o f  m a n y 
meanings.”2 Yet how many lawyers 

think about what the term “value” means for 
purposes of the Bankruptcy Code? Do you 
thoughtfully counsel clients about how to value 
assets? Do you believe that a garage sale or pawn 
shop value is what the schedules require? This 
article discusses recent developments illustrating 
why bankruptcy lawyers should consider their 
clients’ duty to value assets more carefully, and 
what ethical and malpractice considerations may 
be implicated if they fail to do so.
 
Valuation Basics
	 A	debtor	has	a	duty	to	file	a	schedule	of	assets	
and liabilities.3 The schedule of assets must be 
filed on the appropriate Official Form.4 “Asset” 
has	not	been	defined	in	the	Bankruptcy	Code,	but	
given the expansive nature of what constitutes 
“property of the estate,”5 even assets with nominal 
or no value must nonetheless be scheduled.6 Severe 
repercussions exist for debtors — and sometimes 
their lawyers — when assets are undervalued 
or omitted altogether. Undervalued assets have 
resulted in denial of exemptions,7 denial of 
discharge,8	bad-faith	findings,9 sanctions10 and even 
criminal penalties.11

 “Value” is a term used repeatedly in the 
Bankruptcy Code, but, with a few exceptions,12 it 
is	not	defined.	“Fair	market	value”	(FMV),	which	
denotes a relatively higher valuation, is universally 

defined	as	“the	price	that	a	seller	is	willing	to	accept	
and what a buyer is willing to pay on the open 
market and in an arm’s-length transaction.”13 Terms 
denoting higher valuations include “retail,” “going 
concern,” “replacement cost” or “rehabilitation.” 
On the other hand, “wholesale,” “foreclosure,” 
“liquidation,” “garage sale,” “pawn shop” or other 
quick-sale values generally denote a lower value.14 
 Another wrinkle is that value inherently 
incorporates a consideration of time or timing; 
what something is worth today may increase if more 
time exists to find that willing buyer.15 With few 
exceptions,16 the Code also does not specify on what 
date an asset should be valued. How, then, should 
debtors and their counsel determine what value 
methodology to use in valuing assets?
 
What Do the Schedules Say?
 It may come as a surprise to learn that what 
the schedules require has changed. Prior to the 
Bankruptcy Abuse Prevention and Consumer 
Protection	Act	of	2005	(BAPCPA),	Schedules	A	
and B required “the current market value of 
debtor’s interest in property.”17 Few cases delved 
into what “current market value” meant, but 
as one judge at the time observed, “While the 
case law is sparse on the subject, the majority, 
and better-reasoned, line of authority holds that 
personal property should be listed in the debtor’s 
schedules at fair-market, rather than liquidation, or 
distressed-sale, value.”18

 Schedules A and B changed effective December 
2007 to provide that a debtor’s interest in assets 
must be scheduled based on the “current value.”19 
The comments in the Rules Committee archives 
do	not	explain	the	basis	for	this	modification,	but	
given the other changes BAPCPA wrought in 2005, 
practitioners scarcely noticed this difference. With 
the wholescale changes in the forms effective Dec. 
1, 2015, however, what methodology a debtor 
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should use in valuing assets is now expressly established in 
the	instructions	as	FMV:	

In this form, report the current value of the property 
that you own in each category. Current value is 
sometimes called fair market value, and, for this 
form, is the fair market value as of the date of the 
filing	of	the	petition.	Current value is how much the 
property is worth, which may be more or less than 
when you purchased the property.20

Likewise, Schedule C was amended at the same time to allow 
a debtor to exempt “100% of fair market value, up to any 
applicable statutory limit,” by checking a box, implementing 
the U.S. Supreme Court’s suggestion in Schwab v. Reilly21 
that to exempt an asset — as opposed to the value of the 
interest	—	debtors	needed	to	use	100	percent	FMV	to	give	
notice of that intent.22 
 
The Ayobami Case
 Only one case has discussed the changes to Schedules A/B 
and C. In In re Ayobami,23 the chapter 13 debtor, utilizing 
federal exemptions, checked the box to exempt “100% of 
fair market value” of certain assets. Based on the debtor’s 
values, the bulk of the exemptions were within the dollar 
limitations	set	forth	in	§	522	(d).	However,	the	chapter	13	
trustee objected, arguing that it is facially objectionable for a 
debtor to check that box when claiming federal exemptions.24 
The chapter 13 trustee argued that the “100% of fair market 
value” language in the Schedule C serves only a notice func-
tion and does not result in removing the interest in the asset 
from property of the estate. The trustee expressed concern 
that the assets might have been undervalued or might appre-
ciate, and that if the debtor later sold the property during the 
life of the chapter 13 plan, the debtor should still be limited 
to the dollar value of the exemption such that the estate — 
and	not	the	debtor	—	would	receive	the	benefit	of	any	appre-
ciation.25

 The bankruptcy court disagreed with the trustee and 
reasoned that both § 522 and Schwab authorize a debtor 
to claim a “100% of fair market value” exemption, provid-
ed that the debtor assigns a dollar value to the exempted 
interest and that the value of the interest does not exceed 
the exemption’s statutory cap.26 The bankruptcy court 
stated that if an interested party objects, the court will 
then hold a valuation hearing; if the debtor succeeds, the 
interest ceases to be property of the estate,27 and any later 
increases in value or appreciation will inure to the debtor’s 
benefit.	The	court	recognized	the	additional	administrative	
burden	on	trustees,	but	noted	that	Rule	4003	(b)	(2)	extends	
the time for a party to object to exemptions for one year 
after the case has been closed if the exemption was fraudu-
lently claimed.28 

 Ayobami is the first reported decision to highlight the 
change in Schedule A/B and the instruction to debtors 
that	current	value	means	FMV,	not	garage	sale	or	pawn	
shop value. It also serves as a reminder that the “100% of 
fair market value” exemption should be considered care-
fully; if Ayobami is correct, the debtor may face a valua-
tion hearing, costing time and money for which counsel 
might not have planned. If the Fifth Circuit overturns 
Ayobami, trustees in other circuits are then likely to chal-
lenge the “100% of fair market value” election. Even if 
not challenged, any debtor who sells property exempted 
with the “100% of fair market value” box also needs to 
know that the exemption might be overturned at a future 
date if the value or exemption of such property is later 
challenged as fraudulent. 

Judicial Estoppel
 Application of judicial estoppel has exploded since the 
Supreme Court recognized the doctrine in the seminal case 
of New Hampshire v. Maine.29 As the doctrine has both 
exploded and expanded, so have the implications for valu-
ing assets. Judicial estoppel prevents a party from taking a 
position in one case that is inconsistent with a position taken 
in another case, particularly where the party seeking to assert 
the inconsistent position would derive an unfair advantage.30 
The doctrine typically arises when a debtor fails to disclose a 
potential or pending cause of action,31 but it would also arise 
in valuation contexts.32 
 In Neidenbach v. Amica Mutual Insurance Co.,33 the 
chapter 13 debtors listed $7,000 of household goods and 
furnishings	and	a	$300,000	home.	Within	a	year	after	filing,	
a	fire	destroyed	nearly	everything.	The	debtors	claimed	a	
loss under their homeowner’s policy of $262,500 for their 
personal property and $375,000 for the real estate, and sued 
the insurance company for reimbursement.34 
 The district court granted summary judgment in favor 
of the insurance company, determining that the policy was 
void for material misrepresentation.35 The court rejected 
the debtors’ argument that the $7,000 value in the bank-
ruptcy	schedules	was	only	a	garage	sale	value,	finding	that	
the $255,000 difference between the value in the sched-
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29 532 U.S. 742 (2001).
30 Id. at 751.
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32 In re Wertz, 557 B.R. 695, 708-09 (Bankr. E.D. Ark. 2016). 
33 96 F. Supp. 3d 925 (E.D. Mo. 2015).
34 Id. at 928.
35 Id. at 935.
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ules and the value in the proof of loss could not be rec-
onciled, even assuming that the forms called for different 
methods of calculation.36 To make matters worse, the court 
in a subsequent opinion ordered that the debtors reimburse 
the insurance company the $58,709.85 it had been paid out 
under the policy for relocation and other expenses imme-
diately	after	the	fire.37 
 The Neidenbach court did not use the phrase “judicial 
estoppel,”	but	the	import	is	clear:	Lowball	values	not	only	
voided the debtors’ homeowner’s policy, they subjected the 
debtors to a fraud-based debt owed to the insurer. In light 
of the explicit changes to Schedule A/B, it is not acceptable 
to advise a debtor to use a garage sale or pawn shop value 
for	assets	unless	such	value	is	truly	an	FMV.	A	debtor’s	
lawyer must also not only counsel the debtor about the duty 
to value assets accurately, but as a debt-relief agency must 
also advise of the risks of filing for bankruptcy,38 which 
may include a later voidance of a homeowner’s policy if 
the bankruptcy asset values cannot be reconciled with a 
subsequent proof of loss. 
 
Practice Tips

• Explain: Explain to your clients the duty to not only 
list	all	assets,	but	to	value	the	assets	at	an	FMV	as	of	the	
date	of	filing,	and	the	ramifications	for	failure	to	do	so.39

• Ask: Ask your clients to provide a rational basis for the 
values they offer. Was the value based on purchase price? 
An appraisal? A listing price or offer to purchase?40 Ask 
for proof.

• Verify: Cross-check	pertinent	documents	such	as	finan-
cial statements, divorce decrees and insurance policies 
for values, and consult accepted valuation guides.
• Disclose: Disclose the basis and methodology of the 
valuation when you list an asset in the schedules.
• Beware of red flags: Unknown or $0 values may raise 
a	red	flag,	as	does	a	list	of	assets	with	differing	valuation	
methodologies.41 Likewise, be wary of a client who is a 
collector or who appears to have some knowledge of val-
ues, particularly if the client insists on a lowball value.42

• Difficult-to-value assets: Courts recognize that some 
assets	might	be	difficult	to	value.	Nonetheless,	debtors	
must have a good-faith basis for the value.43 
• Duty to amend: Once you learn that an asset has been 
undervalued, you must counsel your clients on the duty 
to promptly amend. Failure to amend is often considered 
evidence	of	recklessness	or	fraudulent	intent	sufficient	to	
support denial of discharge.44

Conclusion
 Failing to advise clients about how to properly value assets 
invokes	Model	Rules	of	Professional	Conduct	1.4	(b)	(commu-
nication),	2.1	(duty	to	advise)	and	3.3	(candor	to	the	tribunal).45 
It	might	subject	lawyers	to	Rule	11	or	other	sanctions.	More	
importantly, debtors whose homeowner’s policies are voided 
or whose discharges are denied for undervaluing assets may 
blame their lawyers for the bad result. Be aware of bankruptcy 
valuation standards and advise your clients accordingly.  abi
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