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Editor’s Note: To get involved with this and/or 
ABI’s 17 other committees, please visit abi.org/
membership/committees. Members can join as many 
committees as they like and participate in each 
one’s listserve.

Over the last 12 months, we have sent out 
more than 40 hypothetical “Dear Connor/
Dear Edward” letters and responses, gen-

erating various responses from members of ABI’s 
Mediation Committee. This article provides four 
hypotheticals, with responses that were obtained 
from a panel of distinguished and experienced 
mediators, including retired Bankruptcy Judge and 
ABI Vice President-Membership Kevin J. Carey 
(Hogan Lovells US LLP; Philadelphia), Mark E. 
Felger (Cozen O’Connor; Wilmington, Del.), Eric 
Haber (Law Offices of Eric Haber; New York), 
retired Bankruptcy Judge Louis H. Kornreich 
(Bernstein Shur; Portland, Maine) and Committee 
Membership Relations Director Francis A. Monaco 
(Equity Partners Division of SC&H Capital; Easton, 
Md.). They will be collectively referred to as the 
“Mediator Panel.” The four hypotheticals selected 
address the following topics: (1) financial where-
withal dilemma; (2) attorney/client rift; (3) wrong-
headed lawyer; and (4) duty to disclose.

Financial Wherewithal Dilemma
 In the financial wherewithal dilemma, the 
question was posed of a mediator being pre-
sented with a defendant asserting that “they can-
not afford to defend the adversary proceeding or 
that they could never afford to pay a judgment. 
Sometimes, it is small ‘mom and pop’ company; 
other times, it is a sophisticated entity. The prob-
lem is identifying what really is financial hardship 
because it is so subjective. How do you help par-
ties through that defense?”
 The response, sent to all members of the ABI 
Mediation Committee listserv, was that while 
“financial hardship is not a defense to claims 
brought under the Bankruptcy Code,” participants 
regularly saw this issue come up at mediation, and 
it was an issue that plaintiffs must evaluate since 
“there is little benefit to an uncollectable judgment, 
and no one gains anything from putting another 
entity into an insolvency proceeding.” The panel’s 
suggestion to the mediator was to get this infor-
mation as early as possible, as it is very likely that 
“plaintiff’s counsel will want some financial infor-
mation to determine whether they should proceed, 

and that is information that needs to be presented 
well in advance of a mediation conference.”
 When we asked the mediator panel how they 
would respond in such a situation, we received 
similar advice. Mr. Felger suggested the following 
course of action:

I make it a point to ask the defendant’s coun-
sel early in the process whether satisfying 
a judgment will work a hardship on his/her 
client. There is nothing worse than having 
this issue sprung on you during the session. 
Frankly, nothing will shut down a session 
more quickly than the defendant raising this 
issue for the first time during the session. 
The issue of ability to pay often drives settle-
ment as much as, if not more than, the merits 
of the underlying claim.

 Similarly, Mr. Haber explained that “[t] he medi-
ator should encourage candor by the defendant, and 
full and early disclosure. In fact, the mediator could 
even ask in advance if the defense is going to be 
raised so as to avoid tension between the parties, as 
plaintiffs tend to get annoyed if it comes up at the 
eleventh hour. Agreement by the defendant to pro-
vide meaningful financial information requested by 
the plaintiff and providing those documents (how-
ever incomplete) usually starts to break the logjam.” 
 Mr. Monaco noted that “[t] he defendant should 
be prepared to provide proof of financial distress 
preferably before the session (e.g., tax returns, certi-
fied financial statements, etc.), as it is unreasonable 
to expect the plaintiff, especially one with a fidu-
ciary duty, to accept the defendant’s word for it.”
 The panel’s conclusion is that mediations are 
best served when all relevant information is given in 
advance, so all parties can make informed decisions. 
While financial hardship is not a legal defense to any 
claim, it is certainly relevant and should be addressed 
as early as possible in the mediation process.

Attorney/Client Rift 
 In the attorney/client rift hypothetical, a situa-
tion was presented where “the party and the law-
yer representing that party seem to have different 
views on the appropriate outcome.” What should a 
mediator do where he/she has “encountered a split 
between the party’s expected or desired outcome 
and their attorney’s view of the case”?
 We responded by letting the hypothetical medi-
ator know that this was a “common occurrence,” 
which often happened because either a plaintiff had 
“unrealistic expectations of recovery” or a defen-
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dant had “not been properly prepared by their attorney.” It 
was suggested that a mediator should try to determine the 
source of the rift, but also to permit the parties “an oppor-
tunity to vent their frustration,” as doing so often makes 
it “easier to discuss the realities of the case.” Assorted 
responses were received from the mediator panel. Judge 
Carey said, “I would have no hesitation explaining to both 
the lawyer and the client what I thought would be the better 
approach to settlement of the case. It seems to me that this 
helps both the lawyer and the client.”
 Judge Kornreich explained, “In my experience there are 
differences between counsel and client in every case. That’s 
right: every case. Often, these differences are the trigger-
ing factor in the commencement of a mediation. I have been 
approached to be a mediator in cases where the lawyers for all 
opposing parties say, ‘Our clients are crazy, and we need you 
to straighten them out.’ In the end, the client’s position must 
control the outcome, even if it makes settlement impossible.”
 Mr. Felger stated, “I have encountered the situation more 
than once — unfortunately — where I have a grandstanding 
lawyer looking to impress his client, and a client who appears 
to be a reasonable player looking to reach an agreement and 
put the matter behind him. This situation is quite challenging 
for the mediator.”
 Mr. Monaco noted, “I think the mediator should caucus 
with the lawyer and the client to see if they can agree on a 
position. The lawyer’s view [might] be more practical and 
reasonable, but ultimately, it is the client who has to come 
around. The mediator should view it as an opportunity to get 
the lawyer or client to abandon an unreasonable position.”
 The Mediation Panel’s conclusion is that a mediator 
needs to get involved in order to help the client and lawyer 
find a path toward resolution and away from distraction.

Wrong-Headed Lawyer 
 Related to the attorney/client rift scenario, we also asked 
the ABI Mediation Committee members to comment on a 
situation where a mediator is faced with a lawyer who was 
“making arguments that simply were wrong.” As the oppos-
ing lawyer could push back in a joint caucus, this hypo-
thetical involved such arguments being made in an indi-
vidual caucus. Committee members were asked what should 
be done, bearing in mind that a mediator should not “get 
between a lawyer and the client.”
 In response, it was suggested that a mediator in such a sit-
uation has at least two options. The first option is to “explain 
to the lawyer and the client the opposing view, but rather 
than stating it is your view and the lawyer is wrong, state that 
it is the view of the other side and that this is risk that the cli-
ent should consider. The second option, “if it gets really bad 
(in other words, the lawyer is not even acknowledging any 
risk), consider asking to speak to the lawyer separately where 
you can tell him/her your thoughts, but outside of earshot of 
the client.” Mr. Haber provided helpful advice:

I make the general assumption that at least one, if not 
both, of the parties’ business people may not have a 
realistic assessment of their case coming into media-
tion. As a result, in most cases I will have a joint ses-
sion for both parties at the outset of the mediation. 

Proceeding in this fashion allows the parties’ business 
people to assess the strengths or weaknesses of their 
case with open eyes if their counsel has been telling 
them what they want to hear, rather than the reality 
of the case.

 While Mr. Monaco noted that he has “often cited cases to 
the side making fallacious arguments and [has] been success-
ful in persuading them to change their view,” Judge Carey 
explained that he “would have no hesitation explaining to 
both the lawyer and the client what I thought would be the 
better approach to settlement of the case. It seems to me that 
this helps both the lawyer and the client.”
 Lastly, Judge Kornreich told us that “remonstrating a 
lawyer in front of his client is the wrong way to go. You 
may suggest a joint session to let opposing counsel respond 
to the lawyer’s position in the presence of all opposing par-
ties. Then, in the next caucus, you [might] be able to discuss 
the implications of opposing counsel’s position.”
 The conclusion was that a mediator will likely need to get 
involved, but needs to do so carefully so as to not show up 
the lawyer and/or risk appearing biased.

Duty to Disclose 
 In the next hypothetical, a question was posed concerning 
whether a mediator has a duty to disclose. A scenario was 
imagined where a mediator became aware of a relevant cir-
cuit court decision the morning of the mediation, but neither 
side mentioned the decision. It was asked what the mediator 
should do, if anything.
 In a hypothetical response letter, the panel offered three 
schools of thought. First, some mediators would elect to “tell 
both sides about the recent decision. If they each need to take 
a little break to review it, definitely let them. The reason to 
tell both sides is so that everyone is operating from the same 
understanding, which is one of the goals of mediation.” 
 Second, some mediators would elect to tell no one, as 
a mediator’s “job is to help the parties determine if there is 
a consensual resolution ... not to conduct legal research for 
either side.” We did note that this approach could lead to 
potential post-mediation problems if one side became aware 
of the decision, then sought to retract any settlement that was 
agreed to at the mediation.
 Lastly, some mediators might only mention the decision 
to the side that the decision would hurt. You would men-
tion it in a private discussion in the nature of, “Does your 
evaluation of the case and your risk include the recent Ninth 
Circuit court decision?” Under this approach, you are not 
directly favoring the other side, although it still does seem 
like you are putting your thumb on the scales of justice. You 
could also put yourself in a potentially uncomfortable situ-
ation, because what if the party you speak to you asks, “Mr. 
Mediator, does the other side know of this decision?” There 
is no good way to answer this question, as you should not lie, 
but answering this truthfully could prejudice the other side. 
This is the disadvantage of telling just one side, as it puts you 
in a likely untenable position.
 When the panel was asked for their input, most felt that 
the mediator should provide the decision to both sets of 
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counsel. Judge Kornreich said that “a mediator has no duty 
to disclose new controlling authority, but the absence of a 
duty does not require silence. When faced with this situation 
as a judge, I would invite further briefing on the question. 
I would do the same thing as a mediator.” Similarly, Judge 
Carey offered the following guidance: “The chips have to 
fall where they may. I would provide copies of the decision 
to both sides and go from there.”
 In suggesting disclosure, Judge Kornreich noted that 
“[o] ne could say that disclosing new controlling authority 
is putting a thumb on the scale in favor of the party that will 
benefit. I don’t see it that way.” Mr. Felger echoed those 
remarks but added, “I can see someone taking the position 
that a mediator is not there to do research for, and educate, 
the parties on the law, but I would say in reply that the medi-
ator must be concerned about avoiding, or at least minimiz-
ing, the risk that a party reneges on a settlement after leaving 
the session — and of course general notions of fair play.”
 Mr. Haber noted that “[a] mediation that does not address 
a recent circuit court decision directly on point has no value.” 
He expressed strongly that a mediation “should be based 
upon [an] informed analysis that takes into account the cur-

rent state of the law and the facts in order to achieve a fair 
result.” Without such information, “the mediation lacks 
basic integrity, as the ultimate goal of mediation is a fair and 
informed process, not just a settlement.”
 The panel’s conclusion is that while a mediator is not 
required to research the law for either side, and thus is not 
required to disclose any relevant law to either side, it is ben-
eficial to the process, and a consensual settlement, to have all 
sides aware of all relevant law, particularly recent decisions.

Conclusion
 There are as many paths to a mediated resolution of a 
dispute as there are mediators. Clearly, there are some lines 
that can never be crossed, such as maintaining confidentiality 
and refraining from too much opinion, but the primary dif-
ference in styles is based on the degree to which a mediator 
chooses to be facilitative vs. evaluative. One idea is to con-
sider the settlement to be an independent, silent participant in 
mediation. How well a mediator represents that independent 
interest can provide both the guardrails and direction that a 
mediator works to help the parties, and their counsel, on a 
road to settlement.  abi
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