
Litigator’s Perspective
By Scott y. Stuart

It’s a great, big, data-driven world, and as in most 
everything that is data-driven, the law has had to 
respond. Hence, much of the discussion and ulti-

mate amendments to Rule 26 of the Federal Rules 
of Civil Procedure (FRCP) were in response to 
increasing data holds, proportionality of document 
production, and how the courts have managed it all 
to keep processes efficient and streamlined largely 
to help manage litigation costs. 
 The jury is still out on the effectiveness of these 
amendments, but some background on where things 
are moving proves helpful. As seasoned litigators 
are aware, e-discovery is the costliest part of litiga-
tion. This is largely the case because of the duty to 
preserve, and in a data-driven world, there is more 
to preserve than ever before. 
 As litigants are required to preserve relevant 
data once litigation is reasonably anticipated, over-
preservation has become a very costly problem. For 
example, in testimony offered by Microsoft to the 
Judicial Conference’s Advisory Committee on Civil 
Rules, it was disclosed that they were maintaining 
261 terabytes of employee data under pending legal 
holds, which translates into 11.5 billion pages. 
 To put this into even greater perspective, in 2013 
Microsoft was preserving 59 million pages of docu-
ments. Of those, more than 10 million pages were 
processed, but in the end (after the documents were 
reviewed for privilege and responsiveness), 87,000 
pages were produced. This means that Microsoft 
preserved almost 700 times the data produced in 
conjunction with pending litigation. Given these 
large and costly problems, how have the amend-
ments to the FRCP helped or hindered what must 
be preserved in anticipation of litigation?
 There is a question of balance, which the Rule 26 
amendments have tried to address. For example, 
much of the language in Rule 26 (b) (1) speaks to 
proportionality. To that end, however, there is a 
great deal to digest. Pursuant to Rule 26 (b) (1), dis-
covery now needs to be “proportional to the needs 
of the case, considering the importance of the issues 
at stake in the action, the amount in controversy, 
the parties’ relative access to relevant information, 
the parties resources, the importance of the discov-
ery in resolving the issues, and whether the burden 
or expense of the proposed discovery outweighs its 
likely benefit.” 
 Where the amendments to Rule 26 succeed is 
by focusing on an overall better discovery pro-

cess, especially on issues such as proportionality 
and cooperation. Well-intended as the amendments 
are, they do not seem to radically change current 
practices. However, they do have a much more 
focused approach to causing a more even play-
ing field between litigants. On questions such as 
proportionality, parties are still in a gray zone on 
data preservation. 
 Rule 26 is quite ambitious in its goals. It seeks 
to promote early case management, make discovery 
more proportional and limit costly preservation of 
electronically stored information (ESI). However, 
the question that has yet to be answered is whether 
the judiciary is prepared to shift from being dis-
pute-resolvers to case managers, a central feature 
of the amendments, especially with a focus on early 
case management. 
 One of the shortfalls to amended Rule 26 is the 
concern that litigants may not embrace the essence 
of the amendments and instead try to focus on par-
ticular aspects of the rule changes for their advan-
tage. Thus, in navigating what might be shortfalls 
to implementation of the amendments, it is impor-
tant to understand the collective mission of what 
Rule 26 is attempting to accomplish. This is partic-
ularly so as the rules attempt to shift focus toward 
relevancy and away from burdensome open-ended 
requests that formally dominated the discovery 
landscape.
 Many have focused on the concept of coop-
eration related to the amendments, which is not 
a new concept. What has changed is the realiza-
tion that with mass amounts of data to manage 
in litigation, cooperation takes on a new level of 
importance. Ironically, the focus on cooperation 
may have less to do with changes to the federal 
rules (inclusive of FRCP 4, 16 and 26) and more 
about how to understand and efficiently manage 
data, especially that portion of stored data rel-
evant to the merits of a case. 
 There is some debate on whether Rule 26 (g) 
is an effective whip to enforce cooperation. 
Specifically, this rule requires an attorney signing a 
document request to certify that he/she has complied 
with the discovery rules. Moreover, that certification 
must assert that the request (response or objection) 
is not being served for an improper purpose and is 
not unduly burdensome. 
 In prior iterations of Rule 26 (g) (3) dating back 
to 1983, the advisory committee noted that manda-
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tory sanctions were necessary because judges had “asserted 
reluctance to impose sanctions on attorneys who abuse [d] 
discovery rules.” With transparency and cooperation now at 
the forefront, the use of sanctions where litigants have failed 
to cooperate with each other in the discovery process has 
become more prominent. Unfortunately, this judicial direc-
tion may have less to do with the amendments and more 
to do with the interpretation of violation of discovery rules 
without “substantial justification.” The question is now 
whether Rule 26 (g) (3) has raised the bar on the substantial-
justification standard. Regardless, courts seem to be respond-
ing in a more active manner than in the past. 
 Another area that Rule 26 has tried to address is early 
document requests per amended Rule 26 (d) (2). The goal is 
to vet burden arguments sooner; in theory, this should cause 
requesting parties to narrow the scope of their requests. 
However, this does not necessarily ensure that burden argu-
ments will be resolved prior to the meet-and-confer pro-
cess; if it does not, the effort on early document requests 
will not have succeeded despite it being a prominent part of 
the amendments. 
 The amendments to Rule 26 have taken aim at a new 
protocol on best practices by limiting the scope of discovery 
with the goal of obviating boilerplate objections to pend-
ing requests. For example, Rule 26 (b) (1) redefines the scope 
of discovery by permitting only what is proportional to the 
needs of the case and what is relevant to a party’s claim or 
defense. To be fair, however, the proportionality factors had 
had been in Rule 26 (b) (2) since 1983. Moving the propor-
tionality factors back to Rule 26 (b) (1) is designed to cause 
litigants to consider proportionality much earlier in the pro-
cess and certainly before significant time and costs on col-
lection, review and production have been incurred. 
 Despite the good intentions of this new focus on propor-
tionality, a new area for objection may have spawned. Since 
proportionality involves an analysis on a party’s financial 
resources, litigants might now be able to probe this area, 
which had only been addressed in the context of punitive 
damages in the past. Now, dissecting undue burden may, in 
no small part, involve a litigant’s financial resources. 
 Some have argued that while the focus on proportionality 
in Rule 26 (b) is helpful, it might be minimally meaningful. It 
is not that proportionality is now being addressed for the first 
time, but rather that it is being focused on more prominently. 
This is but one factor in the wider discovery map and not 
what will make or break all potential discovery disputes. 
 Prior to the amendments to Rule 26 (b) (1), discoverable 
information was limited as to what was relevant to the sub-
ject matter of a case, as well as to that which was reason-
ably calculated to lead to the discovery of admissible evi-
dence. The scope of discovery pre-amendments could only 
be expanded for “good cause.”
 The debate regarding this rule change currently centers on 
whether the language is now too broad and might encourage 
litigants to seek disproportional discovery (especially from 
data-rich clients who are dealing with terabytes of informa-
tion). Others contend that the amendments avoid discovery 
disputes regarding what is relevant to the parties’ claims or 
defenses versus what is relevant to a case’s subject matter. 
This was noted in the comments of the Federal Magistrate 

Judges Association on the Proposed Amendments to FRCP 
(Feb. 7, 2014). 
 With cost driving a significant portion of the discussion 
on discovery and amendments to Rule 26, there remains an 
open question on whether the amendments have created clar-
ity or confusion. This is largely because cost-shifting is very 
fact-specific and outcomes on analysis very unpredictable. 
 Cost-shifting and sharing is another area that the courts 
have long addressed. The amendments to Rule 26 (c) now 
expressly give the court authority in this area. However, 
the amended rules fail to offer any real guidance on cost-
shifting per se, and as such, it remains largely discretionary 
and subjective. 
 While cost-shifting has now been codified, albeit 
generally, it has opened the door to a dialogue that may 
very well result in future FRCP amendments since it 
remains one of the great areas of imbalance in discovery. 
Questions that remain on cost-shifting involve whether the 
parties of means will bear more cost, as well as whether 
requesting parties (regardless of resources) will be able to 
get the discovery they desire, but at their own cost. This 
debate will no doubt take into consideration the relative 
means of the parties and the potential chilling effect on a 
litigant’s ability to bring and prove cases in light of the 
prohibitive costs involved. 
 While the conversation about cost has a long way to go, 
the amendments to Rule 26 have caused this discussion to 
move to the forefront. As stated, amended Rule 26 (b) (1) 
sharply focuses on the requirement that discovery be “pro-
portional to the needs of the case.” Although there are chal-
lenges with what this may mean, it can be argued that it 
should positively impact cost as opposed to the pre-amend-
ment language that discoverable information could be any-
thing “reasonably calculated to lead to discovery of admis-
sible evidence.” 
 Although not specifically spelled out on a cost 
basis, the allocation-of-expenses language in amended 
Rule 26 (c) (1) (B) should greatly discourage abusive discov-
ery that is purposely served to drive up the costs of litigation 
to an unnecessary and unreasonable degree. Finally, since 
the cost of discovery is now tied to the party who seeks to 
benefit, parties are encouraged to consider more closely the 
reasonableness of their requests. To parties of great means, 
this may still have limited impact, but it is a significant step 
in the right direction. 
 As an example of how courts are addressing discovery 
issues under amended Rule 26, Henry v. Morgan’s Hotel 
Group Inc.1 is instructive because it specifically addresses 
the scope of third-party discovery based on proportional-
ity limitations. In Henry, the plaintiff to an employment-
discrimination suit moved to quash three subpoenas, par-
tially claiming that the subpoenas sought irrelevant infor-
mation. The court found that discovery was no longer 
defined as “reasonably calculated to lead to the discovery 
of admissible evidence.”2 Rather, it found under amended 
Rule 26 (b) (1) that the requests, per the subpoenas, must be 

ABI Journal   September 2016  35

continued on page 39

1 No. 15-cv-1789, 2016 WL 303114 (ER) (JLC) (S.D.N.Y. Jan. 25, 2016).
2 Id. at *3.



ABI Journal   September 2016  39

“relevant to any party’s claim or defense and proportional 
to the needs of the case.”3 In order to substantiate its find-
ing, the court rejected the defendant’s relevancy argument, 
demonstrating how the amended rules address what has 
been deemed as “abusive discovery.” 
 Are the amendments to Rule 26 the magic bullet that 
everyone has been searching for to cure the many ills of dis-
covery? Likely they are not, and there are many shortfalls 
that case law or future amendments will no doubt address, 
but it is a good and important start, as noted by Chief Justice 
John Roberts in extensive comments in his 2015 year-end 
report to the Judiciary.4 Despite whatever shortfalls may 
exist, courts are paying closer attention to issues involving 

scope of discovery, proportionality and consequences related 
to failure to preserve ESI. 
 What is clear is that amended Rule 26 attacks critical 
discovery issues head-on, including scope, as well as cost 
and burden. For the first time, there is a road map regard-
ing how to best negotiate the scope of discovery, largely 
because of the focus on proportionality. The burden and 
expense of requests must be proportional to the needs of the 
case. This sets the stage for better cooperation, earlier court 
intervention in discovery disputes, and a close analysis of 
what parties should and should not include in a discovery 
plan. With some imperfections, which will be addressed 
over time, this next generation of rule amendments creates 
a framework for better, more efficient and more productive 
discovery practices.  abi
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3 Id. 
4 See “2015 Year-End Report on the Federal Judiciary,” available at supremecourt.gov/publicinfo/year-

end/2015year-endreport.pdf.

Copyright 2016 
American Bankruptcy Institute. 
Please contact ABI at (703) 739-0800 for reprint permission.


