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Editor’s Note: This month’s Update features excerpts 
from an abiLIVE webinar held on April 6 titled, “Tools 
to Navigate the Financial Crisis Related to COVID-19.” 
The faculty featured former U.S. House Speaker John A. 
Boehner, now of Squire Patton Boggs (Washington, D.C.).

The “Coronavirus Aid, Relief, and Economic Security 
Act” (CARES Act; P.L. 116-136) was signed into law 
on March 27, 2020, as a third legislative response to 

the COVID-19 outbreak and its impact on the U.S. economy, 
public health, state and local governments, individuals and 
businesses. The $2.2 trillion legislative package aims to sta-
bilize the U.S. economy through a number of provisions and 
appropriations.
 Included in the bill were changes to the Bankruptcy Code 
to enable greater access to financial relief to small business-
es and households. The bill also established the Paycheck 
Protection Program for the Small Business Administration 
to provide 100 percent forgivable loans to small businesses 
in the amount lesser of $10 million and 2.5 times the average 
monthly payroll costs incurred in the one-year period before 
the date of the loan. [At press time, the $350 billion appropri-
ated for this program had been exhausted, and Congress was 
working to provide more funding for the program.]
 During the first week of April, ABI held four special 
abiLIVE webinars looking at various aspects of the CARES 
Act, including small business relief, an overall look at the 
new law, consumer provisions of the law and a preference 
law update. The marquee webinar was held on April 6 and 
titled “Tools to Navigate the Financial Crisis Related to 
COVID-19,” and it featured former U.S. House Speaker John 
A. Boehner of Squire Patton Boggs (Washington, D.C.), 
Karol Denniston of Squire Patton Boggs (San Francisco), 
Michael C. Eisenband of FTI Consulting (New York), 
Brian Kennedy of FTI Consulting (Washington, D.C.) and 
Ed J. Newberry of Squire Patton Boggs (Washington, D.C.), 
moderated by Stephen Lerner of Squire Patton Boggs 
(Cincinnati).
 The panelists provided insight on the financial crisis due 
to the COVID-19 pandemic, key provisions of the CARES 
Act, tools that practitioners and businesses should utilize 
moving forward and thoughts on how the U.S. economy will 
recover. “The impact on U.S. business is already severe; the 
bankruptcy and restructuring landscape is likely to be altered 
in ways that may not be easy to predict,” Lerner said at the 
start of the program. “Our panel will do our best to provide 
some unique perspectives on how the restructuring process 
may be transformed.”
 Below are a few select excerpts from the program.

CARES Act: Rapid Response to the 
Growing Financial Crisis Caused by 
COVID-19
 To get bipartisan consensus on a bill the size of the 
CARES Act under ordinary circumstances would be 
extremely difficult, according to former Speaker Boehner. 
“The difference this time is that the vast majority of members 
on the Hill understand that COVID and the crisis is a signifi-
cant threat to our prosperity as a nation,” he said. “There’s 
going to be more action taken by the federal government in 
response to this challenge.”
 Given the $2.2 trillion in appropria-
tions of the CARES Act that passed in a 
matter of weeks, Boehner acknowledged 
that bumps in the road are inevitable. 
“Federal agencies right now are working 
around the clock on the gargantuan task 
of distributing this massive aid package 
that Congress approved,” according to 
Boehner. “Agencies are struggling to bal-
ance the need to move quickly against the 
obligation to ensure that taxpayer resources 
are distributed responsibly and effectively.”
 Ed Newberry spotlighted the chal-
lenges experienced in the roll-out of the Paycheck Protection 
Program. “There’s been lots of guidance that has been 
incomplete and, in some cases, inconsistent,” he said. “I 
think there’s even a deeper problem, and that is the banks 
themselves are not ... enthusiastic about this program.” He 
pointed to the banks’ concern about the liability of being the 
primary underwriters for millions of loans that they’re having 
to do, in some cases in 24 hours. “This has happened very 
quickly, and people are doing their best.”
 Boehner pointed out the difference between the govern-
ment intervention that occurred in response to the 2008-
09 financial crisis and the current financial distress due 
to COVID-19. “The 2008 financial crisis angered many 
people who felt that they were on the hook to bail out the 
big banks for mistakes made by government regulators and 
Wall Street fat cats,” he said.
 The current economic fallout from the pandemic has cre-
ated a different dynamic with regard to government funding 
of businesses. “The government has been providing relief 
to companies that are struggling because they did what the 
government asked them to do: shut down,” Boehner said. 
“And they shut them down for the health of a nation.”
 Newberry pointed out that while many commentators 
have said that the CARES Act was a stimulus bill, it was not 
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a stimulus bill. “It’s a stabilization bill trying desperately 
to stabilize the economy, so there’s a lot of pressure [that] 
hasn’t been resolved yet,” he said.

Restructurings in the COVID-19 Era 
and Court Responses
 Michael Eisenband and Karol Denniston said that restruc-
turings are going to be handled differently by all parties now 
and going forward. “Usually, if you have a liquidity issue, 
you have a default, you’re filing for chapter 11,” Eisenband 
said. “I think you’re going to see a reluctancy of lenders 
pushing companies into chapter 11 because, under the cur-
rent environment, you’re talking about potential liquidations. 
That would be bad for everybody, including all lenders. 
There would really be very minimal recoveries.”
 Denniston pointed to a challenge that all restructuring 
professionals are facing in the current economic environ-
ment: valuation. “A decent valuation is just gone,” Denniston 
said. “In order to avoid fire sales, I think we’re going to see 
the Bankruptcy Code interpreted in ways we’ve never seen 
before because it makes no sense to try to liquidate every-
body at the same time.”
 Eisenband said that he has been dealing with three types 
of clients during the COVID-19 crisis. He said that the first 
type of clients were companies that were already in finan-
cial distress or in chapter 11 when the economic fallout 
of the pandemic struck. The second were the “deeply dis-
tressed companies that we hadn’t been working for that were 
pushed immediately into a liquidity problem.” Finally, he 
said that there was a category that he termed “healthy pre-
COVID-19.” “They have debt service coming soon, they’ve 
foreseen liquidity issues maybe two or three months out, and 
they know they have a significant problem,” he said.
 Denniston said that restructuring professionals should 
encourage their clients to take a hard look and be realistic 
in terms of their worst-case scenarios in the current environ-
ment. “In order for the lenders and bondholders to do what’s 
necessary, they need to know the scope and the size of the 
problem that they’re dealing with,” Denniston said.
 Pointing to the Modell’s case, in which deadlines were 
extended due to the COVID-19 crisis, Denniston said that 
courts are going to need to be flexible going forward. “We’re 
going to need to figure out how to extend the deadlines in 
the chapter 11 process so that you can hit the opportunity to 
keep the estate alive for some kind of exit,” she said. “Some 
industries are going to need longer in bankruptcy in order to 
weather it and exit with some kind of decent return for credi-
tors, not just secured lenders,” Denniston added.
 Former Speaker Boehner also added that he anticipates 
that courts will be flexible in handling bankruptcy cases. 
“We’ve got a situation that nobody’s ever anticipated, 
nobody’s prepared for, and so the courts are going to provide 
an awful lot of leeway,” he said.

Eligibility of Bankrupt Companies 
Obtaining CARES Act Funding
 “If you’re in bankruptcy today, you’re not going to qual-
ify,” Newberry said about the CARES Act loans such as the 
Paycheck Protection Program. While eligibility might not be 

part of the new law, he said that a future legislative package 
might change that. “I think that the determining factor for 
how far policymakers go is going to be directly related to 
how bad, how severe the crisis becomes,” Newberry said.
 “I think that one thing we have to keep in mind is that 
some sectors have been completely wiped out,” Denniston 
said, pointing to the hospitality, restaurant and tourism indus-
tries. “You might have been in trouble coming into [bank-
ruptcy], but you’ve really got trouble getting out.” Given the 
ineligibility to receive the CARES Act funding, Denniston 
said that it is going to be a challenge to help these distressed 
companies return to normalcy “because the virus has pretty 
much eliminated their options.”

Next Legislative Steps
 Former Speaker Boehner said that he foresees two pos-
sible future legislative packages to continue to stabilize the 
economy. “I think it’s very possible that instead of one giant 
phase four bill, they’re going to actually be two bills,” he 
said. “Some of our sources on the Hill think they see a phase 
four bill that’s focused on the crisis, trying to stabilize the 
economy, what was broken, what didn’t work well in phase 
three.” He added that a ‘phase five’ bill will probably address 
infrastructure.
 Regarding the timing of the next legislative steps, Brian 
Kennedy pointed to the status of the health crisis. “I think a 
lot on the timing of a [legislative] package coming together 
will depend on these next two weeks or so and the extent to 
which the spike in cases and fatalities travels along the top 
of the curve,” he said.
 Kennedy said that potential political skirmishes could 
delay the speed at which a future legislative package is 
passed. “The extent to which the majority on the House side 
decides to revisit some of the pet policy initiatives that were 
embedded in earlier drafts of the CARES Act” could bog 
down passage of future stabilization or stimulus bills.

Perspectives on the Business/Consumer 
Landscape After the Pandemic
 Eisenband said that the current crisis is teaching com-
panies necessary lessons on how to cut costs, and that those 
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“Bigger companies that don’t 
qualify [for CARES Act assistance] 
are just going to lay people off, 
but as normalcy begins to come 
back, a lot of businesses are 
going to shed a lot of employees. 
They’re going to be very hesitant 
to bring them back more quickly, 
especially if they’re running at 70 
or 80 percent of what they had 
before.”
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lessons will be long-lasting. “This is changing the way 
companies are doing business,” he said. Once the pandemic 
is over, Eisband said that companies will forge ahead with 
the cost-cutting strategies learned during the pandemic.
 Former Speaker Boehner agreed, saying that businesses 
and government assistance through the CARES Act pro-
grams strive to keep people on the payroll, but he fears that 
the “new normal” will see more layoffs. “Bigger companies 
that don’t qualify [for CARES Act assistance] are just going 
to lay people off, but as normalcy begins to come back, a lot 
of businesses are going to shed a lot of employees,” he said. 
“They’re going to be very hesitant to bring them back more 
quickly, especially if they’re running at 70 or 80 percent of 
what they had before.”
 With regard to consumer spending, Boehner said that 
Americans are going to focus their CARES Act checks on 
the necessities, such as paying the mortgage or other bills. 
Denniston agreed with Boehner that consumers are going to 
be focused on the essentials for the near future. “I think the 
consumer spending is one of those things that we can look 
to the future, but I think it’s going to be volatile and slow 
to return.”

Advice to Business Owners and Managers
 The program ended with each panelist providing their 
thoughts on a final question from Lerner: What advice would 
you offer to business owners or their advisors during the 
financial crisis caused by the pandemic?
 Kennedy offered two pieces of advice. “One would be 
encourage companies to get very familiar with the Federal 
Register to be looking for information specific to exemp-
tions that certain agencies are going to declare or state under 
the Administrative Procedures Act,” Kennedy said. “I think 
we’ll see more federal agencies make certain interpretations 
that companies certainly need to be aware of.”

 His second piece of advice centered on accountabili-
ty. “You know they need to think about, from an external 
standpoint, doing the right things for the right reasons,” 
Kennedy said. “If [companies] are going to be applying 
for and receiving taxpayer dollars, they’ve really got to, 
in word and deed, demonstrate accountability and trans-
parency.”
 Denniston echoed Kennedy’s points on transparency. 
“Whenever you have the government at the table, it is 
critically important that you maintain consistency in the 
information you provide the government,” she said.
 Given the extraordinary circumstances of the crisis, 
Denniston encouraged businesses and practitioners to 
have many discussions, troubleshoot, and utilize tools 
such as whiteboards to make it through the crisis. “It’s 
okay to be creative and flexible,” she said.
 Newberry expanded on Denniston’s thought by adding 
that no ideas were off the table to help achieve the goals 
that policymakers are trying to address in terms of pan-
demic response, economic stabilization, economic stimulus 
and the desire to have our country come out of this crisis 
stronger. “Any good idea that addresses those, whether it’s 
regulatory changes or other ideas — legislative changes, 
programs that should be established — this is the time, and 
one of the only times, we’ll ever see it where any good idea 
will be heard,” he said. “Not every idea will be adopted, but 
any good idea will be heard.”
 Speaker Boehner concluded by reminding the audience 
of the persistence of the American spirit. “We’re the most 
nimble people that God ever put on earth, and we always 
figure it out,” he said. “We’ll get it right, and we’ll come 
out of this in better shape than we went in.”
 If you would like to view the webinar, please visit 
cle.abi.org/product/no-cle-abi-live-tools-navigate-finan-
cial-crisis-related-covid-19. To view other informative 
webinar programs, be sure to visit cle.abi.org.  abi
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