
The International Scene
By Michael J. Venditto

Globalization — the progressive integration 
and interdependence of markets around the 
world — has transformed commerce, poli-

tics and culture. It is also transforming bankruptcy. 
As markets cross national boundaries, insolvency 
laws will have new challenges to meet. National 
legal systems that developed in relative isolation 
must now deal with businesses that transcend bor-
ders. When those businesses fail or encounter finan-
cial problems, a clash of bankruptcy systems can 
leave debtors and creditors in a lurch.
 The importance, and the shortcomings, of this 
international patchwork of insolvency laws were 
illustrated when Hanjin Shipping Co., the South 
Korean containership line, applied for court receiv-
ership in Seoul. While the Korean court decided 
whether Hanjin should continue to operate or be 
liquidated, ports around the world refused entry to 
allow Hanjin vessels to offload cargo. The ships 
were stranded at sea, trying to avoid seizure by 
creditors, while customers frantically tried to locate 
their freights. 
 The ensuing weeks of commercial chaos might 
have been avoided if Hanjin were subject to a uni-
tary, global insolvency regime. Since there is no 
such global system, Hanjin filed a chapter 15 peti-
tion in the U.S. (and similar petitions in other coun-
tries) seeking recognition of the Korean proceeding 
in order to establish a protocol for an orderly wind-
down of Hanjin’s business.1 However, chapter 15 
does not incorporate many of the bankruptcy provi-
sions that protect business debtors in similar situ-
ations.2 So the bankruptcy judge in Hanjin’s case 
had to deal with issues on an ad hoc basis, granting 
provisional and ancillary relief to establish control. 
This revealed the inherent limitations of trying to 
apply a foreign insolvency regime beyond the juris-
dictional reach of its judicial system. 
 Despite these limitations, foreign debtors are 
increasingly coming ashore in the U.S. because 
recognition under chapter 15 can be a useful mech-
anism for exporting a foreign debt adjustment in 
order to make it binding on domestic creditors. 
However, what happens if the insolvency laws of 
a foreign country are inconsistent with U.S. bank-
ruptcy laws? Should a bankruptcy court refuse to 

grant recognition to the foreign proceeding? If so, 
when should such relief be denied? Denying recog-
nition is uncommon, but granting recognition is an 
empty gesture if it is not accompanied by substan-
tive relief — and that is where the bankruptcy courts 
have discretion.

Chapter 15: The Basics
 Chapter 15 was added to the Bankruptcy 
Code by the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005.3 It is based on 
the Model Law on Cross-Border Insolvency, which 
was promulgated in 1997 by the United Nations 
Commission on International Trade Law to deal 
with an increase in cross-border insolvency cases.4 
The focus of the Model Law is comity;5 it does not 
attempt to impose a unified regime of substantive 
law. Instead, the Model Law is designed to provide 
access to local tribunals — access that can be a 
mechanism for cooperation and coordination among 
nations. This approach respects the differences in 
the insolvency laws of each jurisdiction while giv-
ing courts the ability to protect local interests.6 Alas, 
diversity produces inefficiency and requires a means 
to resolve conflicts among sovereign systems that 
were not designed for export.
 A chapter 15 case is ancillary to an insolvency 
proceeding brought in another country, typically the 
debtor’s home jurisdiction. The case is commenced 
when a designated “foreign representative” of 
that foreign proceeding files a petition with a U.S. 
bankruptcy court seeking recognition of the foreign 
proceeding.7 The petition must be accompanied by 
documents showing the existence of the foreign 
proceeding, and the appointment and authority of 
the foreign representative.8 After notice and a hear-
ing, the bankruptcy court may issue an order recog-
nizing the foreign proceeding as either a “foreign 
main proceeding” (a proceeding pending in a coun-

Michael J. Venditto
Reed Smith LLP
New York

The “Border Wall” in Chapter 15
Does § 1506 Prevent Foreign Law from Crossing the Border?

1 See In re Hanjin Shipping Co. Ltd., Case No. 16-27041-JKS (Bankr. D.N.J. Sept. 2, 2016). 
For additional analysis, see Tally M. Wiener and Adrian J. Walters, “The Dire Straits of Hanjin 
Shipping,” XXXVI ABI Journal 1, 26-27, 54, January 2017, available at abi.org/abi-journal.

2 For example, the filing of a chapter 15 petition does not create a bankruptcy estate and 
the automatic stay does not immediately take effect. Chapter 15 also does not provide a 
mechanism for funding a business while a case is pending.
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3 Pub.L. 109-08, 119 Stat. 23.
4 To date, the Model Law has been adopted in some form by more than 45 countries.
5 The U.S. Supreme Court has characterized comity as something more than a courtesy 

but less than an obligation:
 “Comity,” in the legal sense, is neither a matter of absolute obligation, on the 

one hand, nor of mere courtesy and goodwill, upon the other. But it is the rec-
ognition which one nation allows within its territory to the legislative, executive, 
or judicial acts of another nation, having due regard both to international duty 
and convenience and to the rights of its own citizens or of other persons was 
are under the protection of its laws.

 Hilton v. Guyot, 159 U.S. 113, 163-64 (1895).
6 Significantly, the Model Law is adopted unilaterally in each country and does not require 

reciprocity. Hence, chapter 15 does not discriminate between foreign countries that have 
adopted the Model Law and those that have not. 

7 11 U.S.C. § 1504.
8 11 U.S.C. § 1515.



try where the debtor’s center of main interests (COMI) are 
located) or a “foreign non-main proceeding” (a proceeding 
pending in a country where the debtor has an establishment, 
but not its COMI).9

 Prior to ruling on the petition, the bankruptcy court might 
grant preliminary relief.10 Immediately upon recognition of 
a foreign main proceeding, the automatic stay and selected 
other provisions of the Bankruptcy Code take effect within 
the U.S.11 However, following the recognition of a foreign 
proceeding, whether main or non-main, the bankruptcy court 
might also grant “any appropriate relief” that is necessary “to 
protect the assets of the debtor, [or] the interests of creditors” 
or effectuate the purposes of chapter 15.12 
 In the exercise of comity, this appropriate relief fre-
quently includes enforcement of the foreign equivalent of 
a plan-confirmation order.13 Pursuant to § 1507, the bank-
ruptcy court may also provide any additional assistance that 
would be available under the Bankruptcy Code or under 
any other laws of the U.S. if, consistent with the principles 
of comity, such assistance would satisfy the considerations 
enumerated in § 1507 (b). While entrusting the form and 
scope of post-recognition relief to the court’s discretion, 
chapter 15 is less flexible about the circumstances when the 
court can deny recognition.

Is Recognition Mandatory? 
 The requirements for recognition are simple, and once 
satisfied, recognition is virtually mandatory.14 Section 
1517 (a) of the Bankruptcy Code provides that “an order rec-
ognizing a foreign proceeding shall be entered” if three sim-
ple requirements are met: (1) the foreign proceeding is either 
a foreign main proceeding or foreign non-main proceeding 
within the meaning of § 1502 of the Bankruptcy Code;15 
(2) the foreign representative applying for recognition is a 
person or body; and (3) the petition for recognition meets the 
procedural requirements of § 1515 of the Bankruptcy Code.16 
Despite the seemingly compulsory language, § 1506 has a 
public policy exception that seemingly permits the bank-
ruptcy court to deny the otherwise-mandated recognition.

The “Public Policy” Exception
 Consistent with the underlying principles of comity, 
§ 1506 provides that nothing in chapter 15 “prevents the 
court from refusing to take an action governed by this chap-
ter if the action would be manifestly contrary to the public 
policy of the United States.”17 The legislative history for 
this section specifies that “[t] he word ‘manifestly’ in inter-

national usage restricts the public policy exception to the 
most fundamental policies of the United States.”18 The case 
law is consistent, cautioning that the exception is construed 
narrowly and applies “only under exceptional circumstanc-
es concerning matters of fundamental importance for the 
United States.”19

 Of course, reasonable minds can differ about what con-
stitutes “exceptional circumstances” and when they concern 
“matters of fundamental importance for the United States.” 
While some conflict between U.S. and foreign law would 
necessarily be a starting point, the existence of a conflict 
alone is insufficient.20 The analysis is defined by two con-
siderations: Comity does not require (1) “that foreign pro-
ceedings afford a creditor identical protections as under 
U.S. bankruptcy law,”21 and (2) “categorical deference to 
foreign proceedings.”22 These considerations are neither 
new nor novel; long before the enactment of chapter 15, 
U.S. courts refused to give deference to foreign proceedings 
“where appropriate to avoid the violation of the laws, public 
policies, or rights of the citizens of the United States.”23 This 
approach has been carried over into chapter 15.
 Unfortunately, the decisions do not provide much guid-
ance for a consistent application of high-level concepts such 
as general principles of comity and fundamental U.S. public 
policies. Does this standard make it difficult for the bankrupt-
cy court to sustain an objection on public policy grounds? 
The answer depends on what is repugnant to U.S. law and 
policy. We know that judicial interpretation of constitutional 
law and rights can ebb and flow over time. For example, 
courts have recognized that the First Amendment requires a 
public right of access to civil court proceedings and records.24 
However, the Second Circuit affirmed the recognition of a 
confidential proceeding conducted in a court in the British 
Virgin Islands (BVI) concluding that “confidentiality of BVI 
proceedings does not offend U.S. public policy.”25

 The lack of definitive standards opens the door for U.S.-
domiciled creditors to resist application of a foreign debt 
restructuring in the U.S., sometimes giving them the ability 
to relitigate issues that have been previously decided in for-
eign jurisdictions. By subjecting the decision of a foreign tri-
bunal to comparative analysis under U.S. law, creditors may 
hope to immunize themselves from a restructuring imposed 
under a foreign system. However, that hope is seldom real-
ized. To begin, courts usually separate the decision to grant 
recognition from post-recognition action on a request for 
“appropriate relief” under § 1521 (a).
 This bifurcated approach allows the courts to selective-
ly utilize their discretion to fashion relief without denying 

9 11 U.S.C. § 1517.
10 11 U.S.C. § 1519.
11 11 U.S.C. § 1520. Section 1520 provides that upon recognition of a foreign proceeding as a foreign main 

proceeding, the automatic stay in § 362 of the Bankruptcy Code applies with respect to the debtor and 
the property of the debtor that is within the territorial jurisdiction of the U.S. 11 U.S.C. § 1520 (a) (1).

12 11 U.S.C.§ 1521(a).
13 See, e.g., In re Cell C Proprietary Ltd., Case No. 17-11735 (MG), 2017 WL 3190568 at *8 (Bankr. S.D.N.Y. 

July 27, 2017); In re Rede Energia SA, 515 B.R. 69, 89 (Bankr. S.D.N.Y. 2014).
14 See, e.g., In re Millard, 501 B.R. 644 (Bankr. S.D.N.Y. 2013); In re Bear Stearns High-Grade Structured 

Credit Strategies Master Fund Ltd., 374 B.R. 122, 126 (Bankr. S.D.N.Y. 2007).
15 Section 101(23) defines a “foreign proceeding” as a “collective judicial or administrative proceeding in a 

foreign country, including an interim proceeding, under a law relating to insolvency or adjustment of debt 
in which proceeding the assets and affairs of the debtor are subject to control or supervision by a foreign 
court, for the purpose of reorganization or liquidation.” 11 U.S.C. § 101 (23). See also In re ABC Learning 
Ctrs. Ltd., 445 B.R. 318, 327 (Bankr. D. Del. 2010).

16 11 U.S.C. § 1517(a).
17 11 U.S.C. § 1506.

18 H.R. Rep. No. 109-31, pt. 1 at 109 (2005).
19 Morning Mist Holdings Ltd. v. Krys (In re Fairfield Sentry Ltd.), 714 F.3d 127, 139 (2d Cir. 2013); In re 

Millard, supra at 651 (quoting In re Ran, 607 F.3d 1017, 1021 (5th Cir. 2010)). See also In re Ephedra 
Prods. Liab. Litig., 349 B.R. 333, 336 (S.D.N.Y. 2006).

20 In re Ashapura Minechem Ltd., 480 B.R. 129, 139 (S.D.N.Y. 2012).
21 In re Bd. of Dirs. of Telecom Argentina SA, 528 F.3d 162, 173 (2d Cir. 2008) (citations omitted). See also 

In re Rede Energia SA, supra, 515 B.R. at 91.
22 Bank of New York v. Treco (In re Treco), 240 F.3d 148, 157 (2d Cir. 2001).
23 Id.
24 See, e.g., Publicker Indus. Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984); FTC v. Standard Fin. Mgmt. 

Corp., 830 F.2d 404, 410 (1st Cir. 1987); Westmoreland v. Columbia Broad. Sys. Inc., 752 F.2d 16, 
23 (2d Cir. 1984); Rushford v. New Yorker Magazine Inc., 846 F.2d 249, 253 (4th Cir. 1988); Brown & 
Williamson Tobacco Corp. v. FTC, 710 F.2d 1165, 1179 (6th Cir. 1983); In re Cont’l Illinois Sec. Litig., 732 
F.2d 1302, 1309 (7th Cir. 1984).

25 Morning Mist Holdings Ltd. v. Krys, supra at 139.
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recognition. Of course, this might move the battle to a later 
phase of the proceedings, as creditors try to limit the scope 
of relief, thereby rendering recognition merely a ritualistic 
gesture. However, it allows the court to be more introspective 
about the foreign proceedings and selective about what relief 
is needed in the U.S. As previously noted, comity does not 
require that the foreign bankruptcy law be a carbon copy of 
U.S. law; rather, comity only requires that the foreign bank-
ruptcy law is not repugnant to U.S. laws and policies.26 
 Consequently, the courts are able to utilize their discre-
tion in order to determine what relief is appropriate, which 
produces fact-specific outcomes. For example, when asked 
to consider the propriety of issuing an order approving a non-
debtor release and injunction, one circuit court avoided the 
problem by holding that the bankruptcy court had the discre-
tion to deny the requested post-recognition relief, thereby 
eliminating the need to consider the public-policy excep-
tion.27 Meanwhile, other courts have concluded that similar 
relief did not violate U.S. public policy.28

Conclusion
 Section 1506 has been unsuccessfully cited by creditors 
objecting to foreign restructurings that featured substantive 
consolidation, cramdown and classification or distribution 
schemes, arguing that these were applied in a manner that 
was different from the requirements of the Bankruptcy Code. 
The statute does not require such a chauvinistic presumption 
about the superiority of U.S. law. Nevertheless, the extent to 
which U.S. courts are willing to overlook differences with 
foreign substantive law seems dependent on their views of 
the procedural fairness of the proceedings. If objecting credi-
tors have been afforded a meaningful opportunity to raise 
their arguments before a foreign tribunal, allowing the U.S. 
courts to become an alternative forum that evaluates foreign 
law against a U.S. benchmark would convert § 1506 into a 
tactical weapon, which would be inconsistent with the pur-
pose of chapter 15.  abi
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26 In re Bd. of Dirs. of Telecom Argentina SA, Case No. 05-17811 (BRL), 2006 WL 686867 *25 (Bankr. 
S.D.N.Y. 2006) (In re Brierley, 145 B .R 151, 166 (Bankr. S.D.N.Y. 1992)).

27 In re Vitro SAB de CV, 701 F.3d 1031.

28 See, e.g., In re Sino-Forest Corp., 501 B.R. 655, 665 (Bankr. S.D.N.Y. 2013) (finding that issuance 
of third-party releases was not manifestly contrary to public policy); In re Metcalfe & Mansfield 
Alternative Invs., 421 B.R. 685, 696 (Bankr. S.D.N.Y. 2010) (in chapter 15 case, recognition of 
Canadian release and injunction was proper in exercise of comity, even if similar order would be 
improper in chapter 11 case).
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