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Cross-border insolvency cases under chap-
ter 15 can present challenging issues given 
the complexities inherent in international 

transactions and the idiosyncrasies of foreign juris-
dictions. Yet while cases arising under chapter 15 
might be complex, they do not need to be. 
 In previous articles, chapter 15 basics have 
been presented with specific attention paid to issues 
involving eligibility concerns, determination of the 
“main” foreign proceeding, and the treatment of 
allegations of corruption.1 This article focuses on 
the practice and procedure surrounding the com-
mencement of a chapter 15 proceeding while also 
presenting how relief might be sought under chap-
ter 15 both before and after recognition of a foreign 
insolvency proceeding. 
 
Commencement of a Chapter 15 Case
 A case under chapter 15 is commenced upon 
the filing of a petition for recognition.2 As defined 
by the Bankruptcy Code, “‘recognition’ means the 
entry of an order granting recognition of a foreign 
main proceeding or foreign nonmain proceeding 
under this chapter.”3 The requirements for a peti-
tion for recognition are set forth in § 1515, which 
mainly details what must accompany a petition.4 
Pursuant to § 1517, and subject to the public policy 
of the U.S.,5 an order recognizing a foreign proceed-
ing may be entered if the foreign proceeding is a 
foreign main proceeding or foreign nonmain pro-
ceeding under § 1502, the foreign representative 
applying for recognition “is a person or body,” and 
the petition meets the requirements of § 1515.6 
 In In re Culligan Ltd., the joint liquidators and 
foreign representatives of a Bermuda-incorporated 
distributor of water purification and filtration units 
filed a motion in the U.S. Bankruptcy Court for the 
Southern District of New York seeking, among 
other relief, the recognition of a liquidation pro-
ceeding pending in Bermuda as a foreign main pro-
ceeding, along with recognition of its role as official 
foreign representatives under the Code.7 A group 

of minority shareholders, who since 2012 had been 
advancing a derivative action against the debtor in 
New York state court, objected to the recognition 
motion.8 The objecting shareholders argued that the 
chapter 15 case had not been commenced to assist 
with a foreign liquidation proceeding, which they 
contended was virtually completed, but rather was 
filed in bad faith to prevent them from advancing 
their litigation.9 
 In resolving the contested recognition motion, 
the court first examined whether the debtor met the 
basic eligibility requirements to sustain its motion. 
Explaining that § 109 (a) was a condition precedent to 
eligibility under § 1517, the court preliminarily found 
that Culligan satisfied that condition by the debtor’s 
possession of property in the U.S., which consisted of 
funds held in a client trust account.10 Next, the court 
determined under § 1517 (a) (1) that the Bermuda liq-
uidation was a foreign main proceeding given that 
Bermuda was the debtor’s center of main interests 
(COMI) as of the filing of the recognition motion.11 
 Considering the objectors’ arguments as to 
bad faith, the court analyzed chapter 15’s public-
policy exception under § 1506, which provides that 
“[n] othing in this chapter prevents the court from 
refusing to take an action governed by this chap-
ter if the action would be manifestly contrary to the 
public policy of the United States.”12 The court cited 
the proposition that this exception is narrow and to 
be “invoked only under exceptional circumstances 
concerning matters of fundamental importance for 
the United States.”13 For this reason, “courts have 
generally found that section 1506 does not pro-
hibit recognition in situations where the debtor has 
engaged in bad faith.”14 
 The Culligan court found evidence to support 
the objectors’ contention that the chapter 15 petition 
was filed as part of a litigation strategy to stifle the 
New York action.15 In fact, among other evidence, 
the foreign representatives admitted that the entire 
purpose of the chapter 15 filing was to prevent the 
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continuation of the New York action.16 Nevertheless, the 
court explained that recognition pursuant to chapter 15 is not 
prohibited in situations where the debtor has engaged in bad 
faith. Furthermore, chapter 11 case law as to bad-faith filings 
was inapplicable to support the objecting shareholders’ argu-
ments.17 The court cited the U.S. Bankruptcy Court for the 
District of New Jersey, which had observed that “[j] ust as for-
eign courts should recognize the bankruptcy of a bad company 
based in the United States when all of the elements for recog-
nition have been met, United States courts should recognize 
foreign proceedings of bad companies when a foreign repre-
sentative can establish the requirements for recognition.”18 The 
court overruled the shareholders’ objection to recognition on 
grounds that the chapter 15 petition was filed in bad faith.19 

Seeking Relief Under Chapter 15
 Pursuant to § 1519, upon the filing of a petition for rec-
ognition, preliminary relief may be granted, which includes 
staying the execution against, or suspending the transfer of, 
the debtor’s assets; entrusting the administration thereof to a 
foreign representative or other person authorized by a court; 
providing for discovery as to the debtor’s assets and affairs; 
and granting additional relief that (with exceptions) might be 
available generally to a trustee under the Bankruptcy Code.20 
The U.S. Bankruptcy Court for the Southern District of New 
York explained the standard for granting preliminary relief: 

In deciding whether to grant provisional relief in 
this chapter 15 case under section 1519 (a) of the 
Bankruptcy Code, in the gap period between the filing 
of the chapter 15 petition and a decision on recognition 
of the foreign proceeding, the Court applies the stan-
dards for issuance of a preliminary injunction to deter-
mine whether the provisional relief should be granted.21 

 Such provisional relief terminates upon recognition unless 
extended pursuant to § 1521 (a) (6).22 In the case of a foreign 
main proceeding, upon recognition certain relief will be auto-
matic, including application of the automatic stay to all property 
of the debtor within the U.S.; application of §§ 363 (“Use, sale, 
or lease of property”), 549 (“Post-petition transactions”) and 
552 (“Post-petition effect of security interest”); and the foreign 
representative’s ability to operate the debtor and exercise the 
powers of a trustee to the extent provided by §§ 363 and 552.23 
 Additional relief beyond that provided by §§ 1519 and, 
in the case of a foreign main proceeding, 1520 must be 
applied for by the foreign representative pursuant to either 
§ 1507 (“Additional assistance”) or 1521 (“Relief that may 
be granted upon recognition”). Section 1521 provides that 
certain “appropriate relief” might be granted upon the request 
of a foreign representative in either main or nonmain for-
eign proceedings.24 In significant part, relief under § 1521 

overlaps with the provisional pre-recognition relief afforded 
by § 1519 — in part because § 1519 incorporates certain 
provisions of § 1521 — but on a more final basis. Relief 
under § 1521 might only be granted “if the interests of the 
creditors and other interested entities, including the debtor, 
are sufficiently protected.”25 Courts have explained that “suf-
ficient protection” requires “the just treatment of all hold-
ers of claims against the bankruptcy estate, the protection of 
U.S. claimants against prejudice and inconvenience in the 
processing of claims in the [foreign] proceeding, and the dis-
tribution of proceeds of the [foreign] estate substantially in 
accordance with the order prescribed by U.S. law.”26 
 In contrast to the framework set forth by § 1521, § 1507 is 
somewhat vague in providing for “additional assistance to a 
foreign representative.”27 While potential additional relief under 
§ 1507 is cast broadly, the limiting conditions are set forth with 
specificity and require that any additional assistance will “rea-
sonably assure,” among other concerns, the just treatment of 
claims, protection of claimholders in the U.S. against prejudice 
and inconvenience, the prevention of preferential or fraudulent 
conveyances, and the distribution of proceeds substantially in 
accordance with the order prescribed by the Bankruptcy Code.28 
Such additional assistance must also be generally consistent 
with chapter 15 and the principles of comity.29 
 Notably, while the factors for application of §§ 1507 
and 1521 overlap, courts have observed that the relationship 
between the two provisions “is not entirely clear.”30 As to 
either, the grant of relief is within the court’s discretion and 
depends on the principles of comity.31 With regard to the con-
cept of comity, the U.S. Bankruptcy Court for the Southern 
District of New York in PT Bakrie explained as follows: “In 
sum, federal courts assessing whether to extend comity look 
to (1) whether the foreign proceeding abided by fundamental 
standards of procedural fairness; (2) whether the foreign pro-
ceeding violated the laws or public policy of the United States; 
and (3) whether the foreign judgment was affected by fraud.”32 
 
Seeking Enforcement of Foreign 
Confirmation Orders
 In In re Condor Flugdienst GmbH, the U.S. Bankruptcy 
Court for the Northern District of Illinois considered whether 
enforcing a foreign order confirming a debtor’s plan may 
constitute “appropriate relief” pursuant to § 1521.33 Condor 
involved a motion for post-recognition relief filed on behalf of 
a commercial airline company based in Germany that was the 
subject of liquidation proceedings in Frankfurt.34 During the 
pendency of a recognition motion, the German court entered 
an order confirming the debtor’s insolvency plan. Once the 
recognition motion was granted, the debtor’s foreign repre-
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sentatives proceeded to seek post-recognition relief in the 
form of an order implementing the plan within the U.S.35 
 The court described the motion for post-recognition relief 
as “both routine and complex at the same time.”36 There is 
authority nationwide for granting recognition to foreign plans 
in chapter 15 cases, and while courts “may disagree on exact-
ly which provisions of chapter 15 apply, those courts that 
have considered this issue openly have universally concluded 
the authority exists.”37 For its part, the Condor court’s analy-
sis expanded upon § 1522 (a)’s sufficient-protection require-
ment by collecting case law for the proposition that relief 
under § 1521 must balance the relief granted to the foreign 
debtor with the interests of those affected by such relief.38 
 With regard to the potential foreign ruling to be recog-
nized and enforced, the court explained that the relief granted 
thereby need not be identical to relief available under U.S. 
law.39 The court further observed that this principle applied 
not only to substantive rights, but also to notions of due pro-
cess, stating that “[t] he specific due-process requirements of 
the adversarial system in the United States need not be dupli-
cated in a foreign proceeding for that proceeding to be fair.”40

 The Condor court found that the relief sought to be recog-
nized by the debtor’s foreign representatives was akin to that 
available under U.S. bankruptcy law (even though, for reasons 
previously discussed, it was not necessarily required to be so).41 
That was not so regarding due-process protections; however, the 
court explained that “[w] hile the notice utilized in the Foreign 
Proceeding was not the same as would have been afforded 
here ... it is not necessary for the court to second guess those 
processes.”42 On balance, the court concluded that the relief 
requested was within the spirit and intent of chapter 15, which 
seeks to “facilitate the consolidation of multinational bankrupt-
cies into one single proceeding,”43 and that having U.S. credi-
tors “proceed in the German Court, if at all, rather than here is 
entirely within the spirit and express power of chapter 15.”44 
Accordingly, the Condor court granted post-recognition relief in 
the form of an order granting full force and effect to the German 
confirmation order pursuant to §§ 1521 and 1522.45 

Seeking Enforcement of Foreign  
Third-Party Releases
 Unlike Condor, circumstances were not as clear in In re 
PT Bakrie Telecom Tbk, wherein a foreign representative of 
an Indonesian telecommunications carrier sought recognition 
of an Indonesian insolvency proceeding as a foreign main 
proceeding, along with additional post-recognition relief pur-

suant to §§ 1507 and 1521.46 Specifically, the motion sought 
enforcement of a debt-restructuring plan, approved by the 
Indonesian court, that allegedly included a discharge not only 
for the debtor’s benefit, but also for the benefit of related 
nondebtor entities.47 Therefore, as observed by the court, the 
foreign representative was essentially seeking post-recogni-
tion relief to impose third-party nondebtor releases of claims 
associated with the restructured debt.48 
 A group of creditors representing noteholders purportedly 
holding more than 25 percent of outstanding notes object-
ed to the relief sought on multiple grounds. In addition to 
objecting to recognition as a threshold matter,49 the objec-
tors contended that the Indonesian restructuring plan did not 
contain a third-party release, and alternatively, that the plan 
should not be enforced because they were not treated fairly 
due to the manner in which voting was administered.50 
 Regarding the purported foreign third-party release, the 
court first assessed the terms of the debtor’s plan to determine 
whether a third-party release was approved by the Indonesian 
court. While there was some doubt, ultimately the court found 
a potential source for the purported third-party release.51 The 
inquiry then turned to whether the third-party release was appro-
priate “when viewed through the prism of comity,” and in this 
regard, the court considered “whether the foreign proceeding 
abided by fundamental standards of procedural fairness as dem-
onstrated by a clear and formal record.”52 The court found the 
record deficient as to whether the foreign court had considered 
the rights of creditors in connection with the third-party release, 
and it was unknown whether creditors were heard, or even had 
the ability to be heard.53 Nor did the record provide any basis or 
justification to support a third-party release.54 Given the lack of 
a sufficient record on these fundamental aspects of procedural 
fairness, the court denied the request for post-recognition relief 
as to the enforcement of third-party releases.55 

Conclusion
 As more cross-border cases are administered, there is a grow-
ing body of case law that benefits the practitioner. While seem-
ingly complex, the developing case law on commencement, pre-
liminary relief, enforcement of foreign confirmation orders and 
third-party releases provides a good analytical framework and 
road map for practitioners involved in cross-border cases.  abi
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