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By Raymond m. Patella

The issues arising from distressed and insolvent 
businesses and individuals are increasingly 
crossing countries’ borders with correspond-

ing issues of comity among the various countries 
with jurisdiction over a debtor’s assets. Chapter 15 
of the U.S. Bankruptcy Code is Congress’s attempt 
to harmonize and recognize other countries’ insol-
vency proceedings in this country and permit the 
representative of the foreign insolvency to come to 
the U.S. and seek specific relief over assets located 
within the U.S., among other things. 
 However, what should a U.S. bankruptcy court 
do when that foreign representative comes to this 
country with an insolvency proceeding of an indi-
vidual when it is not readily apparent what country 
that individual resides in? Remarkably, the case law 
on the issue is scarce, but one bankruptcy court was 
recently confronted with that issue and provided 
guidance to practitioners.1 

Procedural and Factual Background
 In In re Pirogova, Hon. Shelley C. Chapman 
addressed the issue of how to determine the cen-
ter of main interest (COMI) for an individual 
debtor in a chapter 15 case. The debtor, Natalia 
Pirogova, was born in Belarus, is a Russian 
citizen and is the holder of a “green card” that 
affords her permanent resident status in the U.S.2 
She was the subject of an insolvency proceed-
ing under the Russian Federation Federal Law 
in Moscow (the “Russian proceeding”), and 
the court overseeing that matter appointed Yuri 
Rozhkov as the trustee and foreign representative 
in the Russian insolvency case.3 
 While the Russian proceeding originated as 
a debt restructuring, it was converted on Oct. 6, 
2016, to the Russian equivalent of a liquida-
tion in which the foreign representative was 
appointed to liquidate Pirogova’s assets.4 The 
foreign representative then proceeded to file 
on March 30, 2018, a chapter 15 case in the 
Southern District of New York (the “U.S. pro-
ceeding”) as a case ancillary to the Russian pro-
ceeding, seeking recognition of the Russian pro-
ceeding in the U.S. as a “foreign main proceed-
ing,” or alternatively, as a “foreign nonmain pro-

ceeding.”5 Substantively, the foreign representa-
tive sought in the U.S. proceeding the authority 
and permission to administer Pirogova’s assets 
located within the U.S. for the benefit of credi-
tors in the Russian proceeding.
 Early on in the U.S. proceeding, the bank-
ruptcy court granted provisional relief and 
issued a temporary restraining order that, among 
other things, stayed actions against Pirogova 
and her property in the U.S.6 Opposition to the 
chapter 15 petition was filed by several par-
ties, including Pirogova.7 Over two days in late 
September 2018, the U.S. bankruptcy court held 
a trial and heard testimony from several witness-
es and arguments from counsel.
 The foreign representative alleged that Pirogova 
had an outstanding warrant for her arrest in Russia, 
made secret trips to Russia by way of the border 
between Russian and Belarus, committed fraud and 
had failed investments in Russia, and had outstand-
ing debts in both Russia and the U.S.8 The foreign 
representative asserted that Pirogova’s mere pres-
ence in the U.S. perpetrated a continuing fraud on 
her creditors and was a backdoor attempt to shield 
her assets located in the U.S.9 Pirogova disputed the 
foreign representative’s contentions.10

Court’s Legal Discussion
 The Pirogova court then went into its legal 
analysis. First, it noted that chapter 15 provides 
that “recognition” is the “entry of an order grant-
ing recognition of a foreign main proceeding or for-
eign nonmain proceeding.”11 Section 1517 (a) of the 
Bankruptcy Code provides that a foreign proceeding 
will be recognized in a chapter 15 case if:

(1) such foreign proceeding for which rec-
ognition is sought is a foreign main proceed-
ing or foreign nonmain proceeding with the 
meaning of § 1502;
(2) the foreign representative applying for 
recognition is a person or body; and
(3) the petition meets the requirements 
of § 1515.12
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3 Id.
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Section 1517 (b) further provides that a foreign proceeding 
shall be recognized

(1) as a foreign main proceeding if it is pending in the 
country where the debtor has the center of its main 
interests; or
(2) as a foreign nonmain proceeding if the debtor has 
an establishment within the meaning of § 1502 in the 
foreign country where the proceeding is pending.13

 Section 1502 of the Bankruptcy Code defines the terms 
“foreign main proceeding” and “foreign nonmain proceed-
ing,” and essentially mirrors the language in § 1517 (b).14 
Only a foreign proceeding that is either a foreign main or 
nonmain proceeding is entitled to be recognized under chap-
ter 15.15 The burden of proving whether a foreign proceeding 
meets the requirements for recognition under chapter 15 lies 
with the party seeking recognition  — in this case, the for-
eign representative.16 
 The definitions set forth in § 1502 and the language in 
§ 1517 (a) suggest that the substantive difference between a 
“foreign main proceeding” and a “foreign nonmain proceed-
ing” is the extent of the putative debtor’s connection to the 
foreign jurisdiction: In the former, the debtor must have its 
COMI, while in the latter, the debtor must only have “an 
establishment.” Upon recognition of a foreign proceeding, 
the relief that could be granted is set forth in § 1521 of the 
Bankruptcy Code and is largely the same whether the pro-
ceeding is recognized as “main” or “nonmain.” However, the 
primary distinction between the two is set forth in § 1521 (d), 
which requires the court, in granting relief to a representa-
tive of a nonmain foreign proceeding, be “satisfied that the 
relief relates to assets that, under the law of the United States, 
should be administered in the foreign nonmain proceeding or 
concerns information required in that proceeding.”17

Could the Court Find a Foreign Main Proceeding?
 A foreign main proceeding means a foreign proceeding 
other than a foreign main proceeding pending in the country 
where the debtor has its COMI.18 Thus, the Pirogova court 
noted that the sole criterion for determining whether a pro-
ceeding is a foreign main proceeding is the debtor’s COMI.19 
For purposes of making this determination, the court found 
that the relevant time period for determining a debtor’s 
COMI is the chapter 15 petition date, unless the court finds 
that the debtor has manipulated its COMI in bad faith.20 
 Earlier Decisions: The Fifth Circuit in In re Ran 
addressed recognition of a foreign proceeding where the 
debtor’s COMI was disputed.21 In Ran, almost 10 years after 
his appointment, an Israeli receiver sought recognition in the 
U.S. of a foreign proceeding pending in Israel.22 The Fifth 
Circuit affirmed the lower court’s decision denying recogni-

tion of the foreign proceeding on the basis that the putative 
debtor in the case had no COMI in Israel, as he had left Israel 
10 years earlier, moving to Houston and never returning to 
Israel.23 The debtor was also a legal permanent U.S. resident, 
and his spouse and children were U.S. citizens.24 
 The Fifth Circuit further rejected the receiver’s argu-
ments that the court should find that the debtor’s COMI lies 
in Israel because the debtor’s creditors were there, his assets 
were being administered there, and his insolvency proceed-
ing was initiated there, instead reasoning that other factors 
such as his connections to the U.S. militated against that find-
ing.25 Finally, the court rejected the receiver’s argument that 
the court should look to the debtor’s operational history in 
Israel, instead finding that the debtor’s COMI is determined 
as of the petition date.26 
 An earlier district court opinion from the Southern 
District of New York also addressed how to determine a 
debtor’s COMI.27 Fairfield Sentry dealt with a fund orga-
nized under the laws of the British Virgin Islands (BVI) that 
invested in and was caught up in the massive Madoff Ponzi 
scheme.28 Upon discovery of the Madoff fraud, the com-
pany ceased operations and a liquidator was appointed.29 
Despite the fund having previously operated for 18 years in 
New York, the court held that upon cessation of operations 
and the appointment of a liquidator to oversee its liquida-
tion in the BVI, the debtor’s COMI was no longer in New 
York, but in the BVI on account of the liquidator’s activi-
ties in the BVI for almost a year.30 Stated differently, as in 
Ran, the relevant time period for determining COMI was 
the present (i.e., as of the petition date). However, the court 
concluded this time that the debtor’s COMI was in the for-
eign jurisdiction as of the petition date and thus recognized 
the foreign proceeding.31 
 The Pirogova court began its analysis by looking to 
§ 1516 (c) of the Bankruptcy Code, reasoning that absent 
evidence to the contrary, “the debtor’s registered office, or 
habitual residence in the case of an individual, is presumed 
to be the center of the debtor’s main interests.”32 The court 
noted that the Bankruptcy Code does not define “habitual 
residence” but reasoned that it is “virtually identical to the 
concept of a domicile, which is established by one’s physi-
cal presence in a location coupled with an intent to remain 
there indefinitely.”33 Where, however, evidence is presented 
to the contrary, the court reasoned that all relevant evidence 
must be considered in making the habitual-residence deter-
mination.34 Factors that courts will look to in order to reach 
this determination include the length of time spent in the 
location; the career or family ties to the area; the location of 
the majority of the debtor’s creditors; the jurisdiction whose 

13 11 U.S.C. § 1517(b). 
14 Section 1502 (4) provides that “foreign main proceeding” means a foreign proceeding pending in the 

country where the debtor has the center of its main interests. Section 1502 (5) provides that “foreign 
nonmain proceeding” means a foreign proceeding, other than a foreign main proceeding, pending in a 
country where the debtor has an establishment.

15 Pirogova, 593 B.R. at 407.
16 Id. at 408.
17 11 U.S.C. § 1521(c).
18 11 U.S.C. § 1502(4). 
19 Pirogova, 593 B.R. at 408.
20 Id.
21 In re Ran, 607 F.3d 1017 (5th Cir. 2010).
22 Id. at 1019-20.

23 Id.
24 Id. at 1020.
25 Id. at 1024.
26 Id. at 1025.
27 In re Fairfield Sentry Ltd., 2011 WL 4357431 (S.D.N.Y. 2011).
28 Id. at *1.
29 Id. at *1-2.
30 Id. at *4-5.
31 Id. at *6.
32 Pirogova, 593 B.R. at 408.
33 Id. (original source omitted).
34 Id. 
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law would apply to most disputes; and the location of the 
individual’s regular activities, jobs, assets, investments and 
clubs, among other things.35

 The sticky issue for the Pirogova court was that the 
evidence presented to the court reflected that Pirogova had 
been physically present in several locations over the past 
seven years, including Moscow, Belarus, Israel, New York 
and Miami; in only two of those locations did the debtor 
own residential property, and none of the locations was her 
“domicile.”36 Put another way, Pirogova was not tied to one 
place, and she had made multiple moves.37 Ultimately, the 
court concluded that the foreign representative failed to meet 
his burden on Pirogova’s COMI as of the petition date. 
 The court found influential in its decision Pirogova’s 
unrebutted intention to leave Russia permanently in 2008, 
the fact that she obtained permanent residence status in the 
U.S. in 2008, and the lack of direct evidence that she has a 
habitual residence in Russia as of the petition date.38 In reach-
ing its conclusion, the court rejected the foreign representa-
tive’s argument that Pirogova’s ownership of an apartment 
in Russia established her COMI, because the foreign repre-
sentative offered no direct evidence that Pirogova maintained 
that apartment as her habitual residence other than some util-
ity bills sent to the apartment reflecting that utilities had not 
been paid in years.39 
 Furthermore, the court noted that while Pirogova had 
family in Russia, she testified that she did not have a cur-
rent or close relationship with them, including close family 
members still living in Russia.40 While it was significant that 
Pirogova’s main creditors and assets were located in Russia, 
that fact alone was insufficient to overcome the lack of evi-
dence that Russia was Pirogova’s COMI.41 
 Finally, the court rejected the foreign representative’s 
contention that the debtor’s COMI is Russia because she 
perpetrated a fraud there. The court reasoned that even if it 
were true, these allegations related to activity well prior to 
the petition date, which is the only relevant date for purposes 
of recognition of a foreign proceeding.42 Ultimately, the court 
rejected other public policy arguments related to pre-petition 
fraudulent activities, instead concluding that this was simply 
a case in which the foreign representative failed to meet his 
burden of proof.43

Could the Court Find a Foreign Nonmain Proceeding?
 A foreign nonmain proceeding is a foreign proceeding 
pending in a country where the debtor has an “establish-
ment.”44 Whether an “establishment” exists is a fact ques-
tion with no presumption in its favor, with § 1502 (2) defining 

“establishment” as “any place of operations where the debtor 
carries out a non-transitory economic activity.”45

 As before, the court noted limited case law in this area in 
the context of an individual debtor.46 The court suggested that 
a place of business could potentially align with the debtor 
having a secondary residence or place of employment to con-
stitute an establishment.47 Citing to Fifth Circuit case law, 
the court reasoned that the “mere presence of an asset in a 
given location, by itself, however, is insufficient to constitute 
a place of operations; to have a place of operations, the pro-
posed debtor must engage in some economic activity in such 
location as of the petition date, whether the said activities are 
commercial, industrial or professional.”48 
 The court held that the foreign representative’s evi-
dence was insufficient to establish the two prongs required 
under § 1502 (2) to prove an “establishment.”49 The for-
eign representative provided inadequate evidence that 
Pirogova’s Moscow apartment could be considered a place 
of operations within the meaning of the statute.50 However, 
no evidence was offered as to the time period that Pirogova 
resided there, whether she used the apartment at all over 
the past several years, or even whether she used it as a 
secondary residence.51 The fact that the apartment was 
titled in Pirogova’s name was insufficient to establish the 
apartment as a secondary residence, particularly with her 
testimony that she believed that the apartment had been 
seized by her creditors.52 
 Even if this single asset in Russia was sufficient to consti-
tute a “place of operations” within the meaning of the statute, 
there was insufficient evidence that Pirogova carried out non-
transitory economic activity in Russia.53 The mere presence 
of utility bills on the apartment, her membership in a yacht 
club in Russia, the failure to deregister two seized cars, and 
her alleged ownership of a defunct, insolvent limited liability 
company in Russia were all too attenuated and too much of a 
stretch, without more, to constitute non-transitory economic 
activity in Russia.54 
 No evidence was presented that Pirogova was an active 
participant in any of the alleged activities, or that any of the 
activity was current.55 The court reasoned that “economic 
activity” at a minimum requires a “showing of local effect 
on the marketplace” or “some level of ‘minimal manage-
ment’ by the debtor.”56 Accordingly, the court found that the 
foreign representative failed to prove that Pirogova had an 
“establishment” in Russia as of the petition date, thus the 
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36 Id. at 409.
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39 Id. at 412
40 Id. at 413.
41 Id.
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court would not recognize the Russian proceeding as a for-
eign nonmain proceeding.57

Conclusion
 Ultimately, as a result of its ruling, the court entered an 
order denying recognition of the Russian proceeding, dis-
missing the chapter 15 proceeding and dissolving the TRO 
entered early in the case. In the normal, routine chapter 15 
case, whether the debtor has significant ties to the foreign 
jurisdiction warranting recognition in the U.S. is typically 
a foregone conclusion. However, in Pirogova, under the 
unique facts of the case, where the debtor’s COMI lay was 
anything but certain. 
 When a reader reviews the opinion and the underlying 
filings in the case, there is certainly an undercurrent that 
Pirogova engaged in pre-petition fraudulent and other “bad” 
conduct. Normally, in such a situation the fact-finder makes 
close credibility calls that cut against the party engaging in 
malfeasance. Such was not the case in Pirogova, with the 
court strictly applying the standards set forth in the statute.
 To be clear, the foreign representative in the case was not 
helped out by a debtor who allegedly left a trail of economic 
disaster in her wake.58 It was also the foreign representative 
who waited a year and a half to petition a U.S. bankruptcy 

court for assistance to administer assets in the U.S. for the 
benefit of a foreign proceeding. Left unarticulated and unan-
swered in the opinion is whether the debtor is ineligible to be 
a debtor in a foreign proceeding because of her lack of ties to 
Russia: Does that mean she is eligible for a full-blown U.S. 
bankruptcy case? Also not addressed in the case is whether 
Pirogova won a Pyrrhic victory,59 since, with no court or stat-
utory injunction in place, her U.S. assets would be subject to 
creditor attachment and enforcement. 
 The lessons to be learned from the Pirogova case cer-
tainly include ensuring that a party has all of its proverbial 
“ducks in a row” when opposing a party who has potentially 
engaged in malfeasance, and putting on sufficient evidence 
to ensure that the moving party meets its burden of proof. 
Chapter 15 and the relevant case law demonstrate that the 
moving party must focus its case on the debtor’s location and 
activities as of the petition date. 
 How this case ultimately plays out remains to be seen, 
as the foreign representative has appealed the bankruptcy 
court’s decision.60 In the meantime, foreign representatives 
and their professionals are well advised to seek the advice 
of experienced counsel in the U.S. to assist with bringing a 
successful chapter 15 proceeding in the U.S.  abi

57 Id. 
58 See id. at 405.

59 A Pyrrhic victory is a victory that inflicts such a devastating toll on the victor that it is tantamount to 
defeat. See “Pyrrhic victory,” Wikipedia, available at en.wikipedia.org/wiki/Pyrrhic_victory (last visited 
Jan. 22, 2019).

60 In re Pirogova, Civ. Action No. 19-cv-0231 (S.D.N.Y.).
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