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In the years following the enactment of chapter 
15 of the Bankruptcy Code in 2005, foreign 
representatives of offshore funds in foreign 

insolvency proceedings (hereinafter, a “primary 
liquidation”) initiated ancillary U.S. proceedings 
with varying degrees of success. The primary 
hurdle for a foreign representative is to show a U.S. 
bankruptcy court that the primary liquidation was 
occurring in the country of the debtor’s center of 
main interests (COMI). This difficulty stemmed 
from the fact that the offshore funds, despite 
being incorporated in the country of the primary 
liquidation, operated almost entirely outside of that 
country.  The chapter 15 filing of the beleaguered 
Platinum Partners hedge fund2 — a fund alleged to 
have perpetrated a $1 billion fraud — incorporated 
in the Cayman Islands but operated out of midtown 
Manhattan, is a recent example.
 Notwithstanding early struggles, it appears that 
foreign representatives of offshore funds are seeing 
increased success in commencing ancillary chapter 15 
proceedings. Much of this success might be attributed 
to the Second Circuit Court of Appeals decision in 
Fairfield Sentry.3 This article begins with a brief 
overview of the relevant chapter 15 framework, 
proceeds to a discussion of pre-Fairfield Sentry cases 
and the Fairfield Sentry decision, and concludes with 
implications on future chapter 15 filings.

Chapter 15 Framework
 Chapter 15 was derived from the Model Law on 
Cross-Border Insolvency established by the United 
Nations Commission on International Trade Law, and 
a version of the Model Law has now been adopted by 
41 countries.4 The purpose of the law is explicitly set 
forth in the statute5 and centers around the cooperation 
between U.S. and foreign courts and their fiduciaries 
for the efficient administration of cross-border 
insolvencies, and to maximize value for creditors and 
other stakeholders. Bankruptcy courts must consider 
chapter 15’s international origin when interpreting 
its provisions,6 but do not need to grant relief that is 
manifestly contrary to U.S. public policy.7

 The foreign representative of a foreign 
debtor must obtain “recognition” of the primary 
liquidation in order to obtain relief under chapter 
15.8 Section 1517 provides that the court “shall” 
enter an order recognizing the primary liquidation 
if (1) the primary liquidation is a “foreign main 
proceeding” or a “foreign nonmain proceeding,” 
(2) the foreign representative is a person or body, 
and (3) the recognition petition meets certain 
administrative requirements of § 1515. The statute’s 
first requirement is perhaps the most litigated, and 
a primary liquidation is said to be a “foreign main 
proceeding” when it is pending in a country where 
the debtor has its COMI,9 and a “foreign nonmain 
proceeding” when it is pending in a country where 
the debtor has an “establishment.”10

 The statute creates a rebuttable presumption 
that the location of a debtor’s registered office is its 
COMI,11 but a bankruptcy court may nonetheless 
consider myriad factors in making its determination, 
including the location of the debtor’s headquarters, 
management, assets, creditors and the jurisdiction 
whose law would apply to most disputes.12 Another 
key concept discussed in the case law is that the 
debtor’s COMI should be ascertainable by third 
parties as the place where the debtor conducts 
regular business.13 For an “establishment,” the 
foreign representative must show that the debtor 
has a “local place of business” in the country that 
is more than mere incorporation, record-keeping or 
property maintenance.14

 Recognition as a foreign main proceeding 
grants the protections afforded by the automatic 
stay of § 362 for the debtor’s U.S. property,15 as 
well as other forms of protection16 and various 
types of discretionary relief, is available upon 
application to the bankruptcy court.17 In short, rec-
ognition of the primary liquidation is of utmost 
importance to a foreign representative in need of 
assistance in the U.S. 
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1 The views expressed in this article do not reflect the views of Judge Bernstein or the U.S. 
Bankruptcy Court for the Southern District, and are those of the author alone.

2 In re Platinum Partners Value Arbitrage Fund LP, Case No. 16-12925 (scc) (Bankr. 
S.D.N.Y.). See also Rob Copeland and Erica Orden, “Authorities Allege $1 Billion Fraud at 
Platinum Partners,” Wall Street Journal, Dec. 19, 2016.

3 In re Fairfield Sentry, 714 F.3d 127 (2d Cir. 2013).
4 UNCITRAL, Status: UNCITRAL Model Law on Cross-Border Insolvency (1997), available at 
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5 11 U.S.C. § 1501.
6 See 11 U.S.C. § 1508.
7 See 11 U.S.C. § 1506.
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8 The foreign representative may obtain temporary relief where urgently needed. See 
11 U.S.C. § 1519.

9 See 11 U.S.C. §§ 1502(4) and 1517(b)(1).
10 See 11 U.S.C. §§ 1502(2), (5) and 1517(b)(2).
11 See 11 U.S.C. § 1516(c).
12 Fairfield Sentry, 714 F.3d at 137 (citation omitted).
13 Id. at 130, 137-38; accord, In re Ran, 607 F.3d 1017, 1025 (5th Cir. 2010).
14 In re Bear Stearns High Grade Structured Credit Strategies Master Fund Ltd., 374 

B.R. 122, 131 (Bankr. S.D.N.Y. 2007) (“Bear Stearns I”), aff’d, 389 B.R. 325 (S.D.N.Y. 
2008 (“Bear Stearns II”); accord, In re British Am. Ins. Co., 425 B.R. 884, 915 (Bankr. 
S.D. Fla. 2010). 

15 See 11 U.S.C. § 1520(a)(1). Foreign representatives who are granted recognition of 
a foreign nonmain proceeding must apply to the bankruptcy court to get comparable 
automatic stay protections. See 11 U.S.C. § 1521(a)(1)-(3).

16 See § 1520(a).
17 See 11 U.S.C. §§ 1507 and 1521(a)(4)-(7); see also 11 U.S.C. §§ 1509 and 1524.



Pre-Fairfield Sentry Cases
 The difficulty faced by foreign representatives of offshore 
funds in obtaining recognition of their primary liquidations 
was exemplified in a trio of cases from the U.S. Bankruptcy 
Court for the Southern District of New York in the wake of 
chapter 15’s enactment: Sphinx,18 Bear Stearns and Alpha.19 

Sphinx
 The first reported COMI decision was issued by Hon. 
Robert D. Drain in September 2006 and involved the 
Sphinx hedge funds in liquidation in the Cayman Islands. 
While incorporated in the Cayman Islands, the Sphinx funds 
conducted no business there. Instead, the funds’ assets were 
in the U.S., were managed out of New York and administered 
out of New Jersey, and none of the funds’ directors resided in 
the Cayman Islands.20 
 The joint official liquidators of the Sphinx funds appoint-
ed in the Cayman primary liquidation filed chapter 15 peti-
tions. The bankruptcy court refused to find that the funds’ 
COMI was in the Cayman Islands and denied recognition 
as a foreign main proceeding. The court explained that the 
hedge funds’ connection “was limited to those steps neces-
sary to maintain the [Sphinx] Funds in good standing” as 
Cayman-registered companies,21 and a review of the objec-
tive factors pointed to the hedge funds’ COMI being located 
elsewhere. The district court affirmed on appeal, finding 
that “the Bankruptcy Court rightly concluded that objective 
factors ascertainable to third parties pointed to the Sphinx 
Funds’ COMI not being located in the Caymans, thereby suf-
ficiently rebutting the statutory presumption.”22

Bear Stearns
 Approximately one year later, the late Hon. Burton R. 
Lifland addressed the recognition petitions of two more 
Cayman Island hedge funds in Bear Stearns. These funds 
suffered significant devaluation in early 2007 due to their 
exposure to the U.S. subprime lending market. Unable to 
meet margin calls from trade counterparties, the funds’ board 
of directors passed resolutions authorizing the funds to enter 
into primary liquidations in the Cayman Islands.23 No party 
objected to the recognition of the chapter 15 cases, but the 
bankruptcy court stressed that recognition was “not a rubber 
stamp” and that the court must make “an independent deter-
mination” as to the statutory requirements. 
 The court acknowledged the statutory presumption 
regarding a debtor’s COMI but explained that the “presump-
tion [was] not a preferred alternative where there [was] a 
separation between a corporation’s jurisdiction of incorpora-
tion and its real seat.”24 Its analysis of the foreign represen-
tatives’ chapter 15 petitions led the court to find that their 
COMI was not the Cayman Islands because there were no 
employees there, the investment manager and administrator 
were located in the U.S., the funds’ assets were in the U.S., 

the funds’ investor registries were located in Ireland, and 
accounts receivables and repo/swap counterparties were all 
outside the Cayman Islands. In addition, Judge Lifland fur-
ther found that the funds lacked an establishment since they 
were “exempted companies” under Cayman law and unable 
to conduct business there.25 The district court affirmed, giv-
ing little weight to the fact that the foreign representatives 
had moved the funds’ liquid assets to Cayman bank accounts 
post-petition, and pointed out that those assets were with 
U.S. brokerage accounts prior to the chapter 15 filing.26

Alpha
 Similarly, Alpha involved yet another Cayman Islands 
investment fund that folded under the weight of rising sub-
prime lending defaults. The foreign representatives moved 
for summary judgment on recognition, relying heavily on the 
absence of objections and the statutory presumption.27 Citing 
directly to the statute that the COMI is presumed to be the 
location of the fund’s registered office “[i] n the absence of 
evidence to the contrary,” the foreign representatives argued 
that they need not otherwise make an affirmative showing. 
Hon. Robert E. Gerber (ret.) disagreed, stating that the for-
eign representatives’ silence on the traditional COMI factors 
was “deafening.” Furthermore, the bankruptcy court also 
found “[a] mong the few facts ... put forward” that the Alpha 
fund was a Cayman Island “exempted company,” serving as 
“evidence to the contrary” to rebut the statutory presumption.28

Fairfield Sentry
 Fairfield Sentry was incorporated in the British Virgin 
Islands (BVI) in 1990 and operated as a feeder fund for 
Bernard L. Madoff Investment Securities LLC. Several 
months after Madoff’s arrest, Fairfield Sentry was put into 
a BVI liquidation proceeding by 10 of its shareholders, and 
liquidators were appointed in July 2009.29 About a year later, 
the liquidators (as foreign representatives) filed a chapter 
15 petition for recognition of the BVI primary liquidation. 
Certain Fairfield Sentry shareholders, who had filed a deriva-
tive suit against Fairfield Sentry management and others in 
New York state court, objected to recognition. The bank-
ruptcy court recognized the primary liquidation as a foreign 
main proceeding over the shareholders’ objection, and the 
district court affirmed.

18 In re Sphinx, 351 B.R. 103 (Bankr. S.D.N.Y. 2006) (“Sphinx I”), aff’d, 371 B.R. 10 (S.D.N.Y. 2007) 
(“Sphinx II”).

19 In re Basis Yield Alpha Fund, 381 B.R. 37 (Bankr. S.D.N.Y. 2008).
20 Sphinx I, 351 B.R. at 106-08.
21 Id. at 119.
22 Sphinx II, 371 B.R. at 19.
23 Bear Stearns I, 374 B.R. at 125.
24 Id. at 128 (citation omitted).

25 Id. at 131.
26 Bear Stearns II, 389 B.R. at 338.
27 Alpha, 381 B.R. at 43.
28 Id. at 48-49.
29 Fairfield Sentry, 714 F.3d at 130-31.
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 Two related issues were examined by the Second Circuit 
on appeal: (1) whether a COMI is measured as of the filing of 
the primary liquidation or the later filing of a chapter 15 peti-
tion; and (2) whether liquidation activities can be considered 
as a COMI factor. On the former inquiry, the Second Circuit 
resolved a split among courts within the circuit holding that 
the COMI determination must be made at the time of the 
filing of the chapter 15 petition and not at the time of the 
primary liquidation. The Second Circuit sided with the only 
other federal circuit court to opine on the issue — the Fifth 
Circuit — focusing on the present-tense verb usage in 11 
U.S.C. § 1517.30 However, the Second Circuit also held that 
a court may consider activities in the time period between 
the primary liquidation and the chapter 15 filing if there was 
evidence of bad-faith COMI manipulation by the debtor.31

 In the second inquiry, the Second Circuit held that a 
foreign representative’s “liquidation activities” can be con-
sidered along with other COMI factors. Consideration of 
liquidation activities and administrative functions proved to 
be dispositive in Fairfield Sentry because at the time of the 
chapter 15 filing, the debtor’s activities “for an extended peri-
od of time [had] been conducted only in connection with the 
winding up” of the debtor’s business.32 Therefore, Fairfield 
Sentry’s prior connections to New York (assets, investment 
managers, contracts, etc.) were no longer relevant.
 The combination of these two concepts has proved to be 
immensely useful for foreign liquidators seeking chapter 15 
relief as foreign representatives of defunct funds. As was evi-
dent in Sphinx, Bear Stearns and Alpha, the COMI of many 
offshore funds is in the U.S. (often New York) while the 
funds are operational. However, a fund’s COMI can change 
upon a foreign liquidator’s taking over the fund and perform-
ing meaningful liquidation or even managerial activities in 
the country where the primary liquidation is taking place. 
Since the COMI determination is made at the time of the 
chapter 15 filing, the weight of COMI factors related to prior 
operations (i.e., the location of investment managers, admin-
istrators and brokers) will carry less weight for purposes of 
chapter 15 recognition.33

 However, foreign representatives of offshore funds 
should not view Fairfield Sentry as a blank check, and 
Creative Finance serves as a cautionary tale. That case 
involved BVI-incorporated entities (together, the “Creative 
Finance entities”) engaged in foreign-exchange trading that 
operated and/or were managed out of the U.K, Spain and 
Dubai. Prior to the commencement of their primary liquida-

tions, an entity called Marex obtained a $5 million judgment 
against the Creative Finance entities in a U.K. court. The sole 
shareholder then fraudulently transferred $9.5 million of the 
Creative Finance entities’ assets out of U.K. accounts.34 
 Marex eventually obtained domestication of the U.K. 
judgment in New York state court in order to garnish amounts 
payable to the Creative Finance entities on account of cer-
tain claims it had against a U.S. debtor.35 In response, the 
sole shareholder directed the Creative Finance entities into 
liquidation in the BVI. The resolution directing liquidation 
appointed a hand-picked liquidator and severely limited the 
funding available for such liquidator to perform his duties.36 
Days after a BVI court approved his appointment, the liquida-
tor, as the Creative Finance entities’ foreign representative, 
filed chapter 15 petitions in the New York bankruptcy court. 
 Judge Gerber denied the foreign representative’s petition 
and explained that the Creative Finance foreign representa-
tive merely performed minimum functions required under 
BVI statutes (sending notices, holding the first creditors 
meeting, etc.), and had not performed meaningful liquidation 
activities. As a result, COMI had not shifted to the BVI.37 
The foreign representative had failed to pursue, and indicated 
that he would not absent additional funding, the $9.5 million 
fraudulent-transfer claim. Instead, Judge Gerber found that 
the primary liquidation and chapter 15 filing were part of the 
sole shareholder’s blatant bad-faith effort to deprive Marex 
of his claim against the Creative Finance entities, and that the 
shareholder controlled the foreign representative.38

Conclusion
 Fairfield Sentry has undoubtedly assisted foreign repre-
sentatives of offshore funds in seeking chapter 15 recogni-
tion. Indeed, the chapter 15 petition of the Platinum Partners 
fund was granted without objection.39 In their recognition 
petition, the fund’s liquidators asserted, inter alia, that 
despite being a Cayman-“exempted” company, they were 
overseeing the winding up of the liquidation in the Cayman.40

 The key is the centralization of meaningful liquidation 
activities by an offshore fund’s foreign representative in the 
country of the primary liquidation prior to filing an ancil-
lary chapter 15 proceeding in the U.S. Doing so will give 
the foreign representative the best chance of recognition and 
promote the coordination of cross-border insolvencies envi-
sioned by chapter 15.  abi
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30 Id. at 133-35 (citing Ran, 607 F.3d at 1025).
31 Id. at 137.
32 Id. at 137-39.
33 See, e.g., In re Creative Fin. Ltd., 543 B.R. 498, 518 (Bankr. S.D.N.Y. 2016) (noting that foreign repre-

sentatives of “letterbox jurisdiction” debtors frequently file successful chapter 15 petitions after having 
performed substantial work in their primary liquidation).

34 Creative Fin., 543 B.R. at 503-05.
35 Id. at 506.
36 Id. at 506-07.
37 Id. at 509-11.
38 Id. at 513.
39 Order Granting Recognition and Relief in Aid of a Foreign Main Proceeding, In re Platinum Partners Value 

Arbitrage Fund LP, No. 16-12925 (Bankr. S.D.N.Y. Nov. 22, 2016), ECF Doc. No. 27.
40 Chapter 15 Petition for Recognition of a Foreign Proceeding, No. 16-12925 (Bankr. S.D.N.Y. Oct. 

18, 2016), ¶¶ 92-94 ECF Doc. No. 1.
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