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The precipitous drop in global oil prices in 
2015 and 2016 led to a significant rise in 
the number of oil and gas industry-related 

insolvencies in Canada. It has also led to a rise 
in the number of orphaned and abandoned wells. 
Though both oil prices and the level of oil and gas 
insolvencies have stabilized, the ripple effect of 
the industry’s crisis continues to be felt. In particu-
lar, the crisis has brought back to life a question 
in Canadian insolvency law that many thought had 
been settled: Who should bear the cost of an envi-
ronmental clean-up in an insolvency proceeding, 
the estate of the bankrupt (and thereby the credi-
tors) or the government? 
 It appeared to be settled law that clean-up costs 
would rank as ordinary unsecured claims and there-
by effectively fall onto the government’s shoulders. 
However, with the Supreme Court of Canada agree-
ing to hear an appeal in the insolvency proceedings 
of Redwater Energy Corp.,1 a bankrupt Alberta-
based oil and gas producer, the question of who 
gets stuck with the environmental remediation costs 
appears to potentially be back on the table.

Background
 Redwater was a publicly traded junior producer 
that held a number of oil and gas-producing proper-
ties licensed under provincial legislation: the Oil and 
Gas Conservation Act2 and the Pipeline Act3 (col-
lectively, the “Provincial Oil and Gas Statutes”) — 
statutes that (among other things) imposed end-
of-life obligations for oil and gas operating assets 
and wells, and required regulator approval for the 
transfer of licenses. Redwater was in financial dif-
ficulty and, after failing to sell its business in early 
2015, found itself the subject of both a receivership 
order and a bankruptcy order. Grant Thornton Ltd. 
(GTL) was appointed as receiver and then bank-
ruptcy trustee. 
 After its appointment as receiver, GTL conduct-
ed a review of Redwater’s business and assets, then 
took control of only a small portion of the assets and 
sold them (namely, the economically viable assets), 
and disclaimed and abandoned the rest. In response, 
the Alberta Energy Regulator (AER) issued closure 
and abandonment orders, which required GTL to 

comply with Redwater’s statutory obligations in 
relation to the abandoned assets under the Provincial 
Oil and Gas Statutes — meaning, practically speak-
ing, that GTL had to deal with the assets purportedly 
abandoned and, in particular, deal with the end-of-
life/abandonment and clean-up costs before being 
able to sell the more marketable assets.
 The matter wound up in court with competing 
motions: the AER, together with the Orphan Well 
Association,4 seeking to have the “polluter pay” by 
compelling GTL to comply with its orders, and GTL 
seeking to be able to abandon assets at its discre-
tion and without the obligation to comply with the 
AER orders. In practical terms, this dispute meant 
to determine who would ultimately bear the cost of 
clean-up at the abandoned properties. 
 If the trustee was required to deal with the end-
of-life obligations, then the cost of doing so would 
effectively rank ahead of the creditors of the estate, 
meaning that the creditors would be footing the 
bill. On the other hand, if the end-of-life obliga-
tions could be reduced to monetary claims in the 
estate, they would be claims like any other claim 
in the estate and have no effective super-priority, 
meaning that the government might then find itself 
picking up some or all of the cost to the extent that 
it was not paid on its claim in the estate (which is 
often the case). 
 In statutory terms, by virtue of s. 14.06 of the 
Bankruptcy and Insolvency Act (BIA),5 a trust-
ee6 may abandon or renounce any interest in any 
real property of a bankrupt and (subject to some 
restrictions) not be liable for any costs associated 
with such an abandonment, either personally or as 
against the estate as an administrative cost. The rel-
evant portions of the Provincial Oil and Gas Statutes 
do not allow for the abandonment of licenses and 
require regulator approval for the transfer of any 
license — meaning that any effort to sell some 
licenses and abandon others could be blocked by 
the regulator until the licensee reached a deal with 
the regulator. Since a bankruptcy trustee steps into 
the shoes of a bankrupt, the trustee would be sub-
ject to the same restrictions and obligations. So the 
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1 Orphan Well Ass’n, et al. v. Grant Thornton Ltd., et al., Case No. 37627, Nov. 9, 2017.
2 R.S.A. 2000, c. O-6, as amended.
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4 The Orphan Well Association (OWA) is a nonprofit organization unique in the province 
of Alberta, Canada. Its mandate is to manage the abandonment of upstream oil and 
gas orphan wells, pipelines and facilities, and the remediation and reclamation of their 
associated sites. It operates under the delegated legal authority of the AER, the provincial 
regulator of the oil and gas industry. 

5 R.S.C., 1985, c. B-3, as amended.
6 Receivers and interim receivers may also utilize this provision.
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question before the court was this: Did the provincial regime 
conflict with s. 14.06 of the BIA, and if so, what would be 
the outcome?

The Existing Legal Landscape
 Canada has a federal system of government, dividing 
the powers of government between the federal and provin-
cial governments. Bankruptcy and insolvency law is solely 
within the federal sphere of powers. While both levels of 
government have passed laws in the environmental sphere, 
most legislation relating to pollution and clean-up lies in 
the provincial sphere. In terms of where there is overlap 
and conflict (i.e., a provincial law and federal law mandate 
an opposite action or produce different outcomes), the doc-
trine of federal paramountcy7 provides that where a validly 
enacted provincial law conflicts or frustrates the purposes of 
the BIA with a validly enacted federal law, the federal law 
takes precedence. 
 This legal regime has led to a number of cases pitting 
environmental clean-up orders from provincial regulators 
against bankruptcy trustees and receivers and creditors. As 
previously noted, there is a battle over who pays for the 
clean-up: the estate (and thereby the creditors) or the prov-
inces (read: the taxpayers). 
 This question was looked at by the Supreme Court of 
Canada in the insolvency of AbitibiBowater Inc.8 with 
respect to a dispute over environmental-remediation orders. 
This case was decided under the Companies’ Creditors 
Arrangement Act,9 but the reasons were relied upon by the 
courts in Redwater. The issue in AbitibiBowater was whether 
the orders were regulatory claims or monetary claims (which 
is to say, a seemingly regulatory claim that amounted to a 
claim for the cost of taking some action). 
 If they were monetary in nature, then they would be 
claims within the proceeding and, as such, would rank 
with other creditors (usually unsecured). If the orders were 
not monetary in nature, the trustee would have to comply 
with them, thereby effectively giving them a superpriority 
over all creditors. In determining whether an environmen-
tal obligation is monetary in nature and therefore could 
be compromised in a bankruptcy, the Supreme Court of 
Canada set out a three-part test: (1) There must be a debt, 
a liability or an obligation to a creditor; (2) the debt, lia-
bility or obligation must be incurred as of a specific time; 
and (3) a monetary value must be attachable to the debt, 
liability or obligation. The Supreme Court of Canada also 
noted that “[i] n the context of an environmental order ... 
there must be sufficient indications that the regulatory 
body that triggered the enforcement mechanism will ulti-
mately perform remediation work and assert a monetary 
claim to have its costs reimbursed. If there is sufficient 
certainty in this regard, the court will conclude that the 
order can be subjected to the insolvency process.” This 

test and approach has been carried forward and applied in 
a number of subsequent cases.10

The Redwater Decisions
 Citing the Supreme Court of Canada’s decision in Re 
AbitibiBowater Inc., the court of first instance sided with 
GTL in finding that the relevant portions of the Provincial 
Oil and Gas Statutes were inoperative to the extent that they 
conflicted with and frustrated the purpose of the BIA.11 This 
meant that the orders issued by the AER were inoperative 
to the extent that they would have the effect of requiring the 
trustee to comply with the orders. 
 The court found that requiring the trustee to comply with the 
orders of the AER triggered the doctrine of federal paramountcy. 
The judge found that there was an operational conflict between 
s. 14.06 (4) of the BIA and the definition of “licensee” under the 
Provincial Oil and Gas Statutes, as the trustee can renounce some 
assets under s. 14.06 (4) and not be responsible for environment 
abandonment and remediation work, while the Provincial Oil and 
Gas Statutes do not allow the trustee to renounce licensed assets 
because a “licensee”’ is defined to include receivers and trustees. 
 Therefore, the judge found, dual compliance with both 
the provincial regime and the federal insolvency regime 
under s. 14.06 (4) was not possible and the federal statute pre-
vailed. The trustee was therefore free to abandon the assets 
and sell the rest, and any claim that the government would 
have in relation to the abandoned licenses would be treated 
as an ordinary claim in the estate. 
 On appeal, the majority of the court of appeal panel also 
sided with GTL and dismissed the appeal.12 The court found 
that, among other things, there was an operational conflict 
such that the doctrine of federal paramountcy caused the 
provisions of the BIA to prevail and that in the end and in 
any event, the claims of the AER were monetary in nature. 
A subsequent motion to the court of appeal to stay the low-
er-court order pending an appeal to the Supreme Court of 
Canada was likewise dismissed.13 
 Leave to appeal was sought by the AER and OWA, and 
was recently granted by the Supreme Court of Canada, with 
no reasons as to why leave was being granted (the Supreme 
Court of Canada rarely gives reason when leave is granted). 
The court also agreed to expedite the appeal.

Practical Implications of Redwater
 While it appears that the decisions thus far in the 
Redwater proceedings have been in line with previous case 
law, the Redwater decisions might have a significantly larger 
impact on an industry and province reeling from the down-
turn. First, there might now be a greater incentive to go 
directly to a bankruptcy or receivership instead of trying to 
restructure a company if it means being able to shed bad (and 
possibly liability-riddled) assets at no cost to secured credi-
tors. Second, the province will be stuck with the potentially 

7 The doctrine of federal paramountcy has also been the subject of recent Supreme Court of Canada 
activity. See Alberta (Attorney General) v. Moloney, 2015 SCC 51, [2015] 3 S.C.R. 327, and 407 ETR 
Concession Co. v. Canada (Superintendent of Bankruptcy), [2015] 3 SCR 397, 2015 SCC 52. See also 
Frank Spizzirri, “Federal Paramountcy in Canada: Bankruptcy Laws Trump Provincial Debt-Collection 
Laws,” XXXV ABI Journal 4, 32-33, 103, April 2016, available at abi.org/abi-journal (article discussed 
doctrine and two cases noted). 

8 Re AbitibiBowater Inc. (2012), 95 C.B.R. (5th) 200 (S.C.C.).
9 R.S.C. 1985, c. C-36, as amended.

10 See, e.g., Re Nortel Networks Corp., 2013, 6 C.B.R. (6th) 159, 2013 O.N.C.A. 599 (Ont. C.A.), 
Re Northstar Aerospace Inc., 2013, 8 C.B.R. (6th) 154, 2013 O.N.C.A. 600 (Ont. C.A.).

11 Grant Thornton Ltd. v. Alberta Energy Regulator, 2016, 37 C.B.R. (6th) 88 (Alta. Q.B.).
12 Orphan Well Ass’n v. Grant Thornton Ltd. (2017), 2017 A.B.C.A. 124, 2017 CarswellAlta 695 (Alta. C.A.).
13 Alberta Energy Regulator v. Grant Thornton Ltd. (2017), 2017 A.B.C.A. 278, 2017 CarswellAlta 1568 

(Alta. C.A.).
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significant costs of the end-of-life process for abandoned 
licenses one way or another. This cost will either have to 
be passed onto the taxpayers or, more likely, the industry, 
in the form of higher levies and deposits,14 as well as pos-
sibly imposing additional fees, such as requiring reclama-
tion deposits through the AER or the OWA. This will mean 
higher and more costly terms of doing business for new or 
existing operators, who are already struggling to survive. 
 It is worth noting that the judge at first instance recog-
nized this risk, noting that “this case raises several issues of 
importance to the energy industry, the financial industry and 
the Alberta public, in terms of the potential environmental 
and financial repercussions when abandoned wells of a bank-
rupt energy company are renounced by a trustee or receiver 
in a bankruptcy.” Finally, third-party landowners of well 
sites might also be negatively affected as it is their land that 
might be exposed to remediation or clean-up costs, and they 
might find themselves liable. 
 What this all means is somewhat unclear. Will the Supreme 
Court of Canada reaffirm the existing law on point, change 

the law or something in between? Will the Supreme Court of 
Canada take into consideration the long-term implications for 
governments stuck with the clean-up costs in its analysis? Will 
the Supreme Court of Canada preserve the status quo? 
 At this juncture it is anyone’s guess, which for legal 
counsel represents a challenge on how to advise clients, 
in particular secured creditors, who currently have a prior-
ity over environmental clean-up costs, but might not in the 
future. Hopefully, when the matter is heard (possibly in early 
2018) and decided, the question of who foots the bill for 
environmental clean-up will be settled once and for all.  abi

Editor’s Note: For more on these subjects, purchase 
Insolvency Law in Canada: A Primer for Practitioners 
and/or When Gushers Go Dry: The Essentials of Oil and 
Gas Bankruptcy (2nd Edition), now available in the ABI 
Bookstore (store.abi.org). Members must log in first to obtain 
reduced pricing.
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14 In fact, interim measures from the AER are already in place to compensate for the expected added costs 
and risk in the form of higher security deposits and stricter license application review.
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