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Looking back, 2016 was a watershed year 
for restructuring and insolvency laws in 
India. The passing of the Insolvency and 

Bankruptcy Code 2016 (IBC)1 by the Indian 
Parliament in May 2016 and bringing into effect 
the provisions relating to the resolution and liqui-
dation of Indian companies and limited liability 
partnerships (corporate debtors) in December 2016 
brought about a welcome change to an otherwise 
dismal state of affairs for corporate insolvency in 
India. The IBC, which is designed to be a consoli-
dated legislation for restructuring and insolvency in 
India, proposes to also govern the resolution and 
bankruptcy of individuals and partnership firms. 
 However, the provisions relating to individu-
als and partnerships firms are not in effect as yet, 
and this article does not deal with that regime. 
Insolvency resolution of financial institutions is 
outside the purview of the IBC and therefore is not 
dealt with in this article. 

Erstwhile Regime for Corporate 
Insolvency in India
 Before the passing of the IBC, the law relating to 
the insolvency of companies in India was fragment-
ed and prone to massive delays on account of over-
lapping legislations and ineffective and insufficient 
infrastructure dealing with the regime. The regime 
contained in the companies law provided only for 
liquidation, whereas the infamous rescue regime 
under the Sick Industrial Companies (Special 
Provisions) Act of 1985, applicable to companies 
with industrial businesses and without a definitive 
timeline for resolution, provided a cover to the debt-
ors (and their guarantors) against creditor actions for 
long periods of time. With these ailments, the aver-
age time taken for insolvency resolution in India has 
been 4.3 years, compared to one year in the U.K. 
and U.S., and two years in South Africa.2

 Beginning in 1981, the Indian government set 
up multiple committees to look into the difficul-
ties faced by creditors in recovering their money 
and resolving financially distressed debtors, all of 
which underscored the challenges of the erstwhile 

regime and an urgent need for a solution to deal 
with the growing pile of nonperforming loans of 
Indian banks. These led to the enactment of new 
laws for recovery and security enforcement, but 
insolvency laws had largely been untouched. The 
latest of such attempts was the Bankruptcy Law 
Reforms Committee set up in 2014, which pre-
sented a report to the government, along with a 
draft of the bill proposing a comprehensive insol-
vency law. This bill was swiftly passed by the par-
liament in May 2016 as the IBC, and the IBC was 
brought into effect along with the relevant regula-
tions in December 2016. 
 The IBC, applicable to all corporate debtors 
other than those engaged in providing financial ser-
vices, is a complete overhaul of the corporate insol-
vency regime in India. In the words of the Supreme 
Court of India, it is “a paradigm shift in the law.”3

Resolution of Corporate Debtors 
Under the IBC 
Commencement of the Resolution Process
 The corporate insolvency resolution process 
(CIRP) under the IBC for corporate debtors can be 
initiated upon a payment default by the corporate 
debtor of an amount in excess of Rs. 1,000,000 
(approximately US $1,400) upon an application by 
the creditor to the National Company Law Tribunal 
(NCLT). If the applicant is a “financial creditor” (a 
creditor who has lent money to the corporate debtor 
against time value), it is required to name an insol-
vency professional4 to act as the interim resolution 
professional for the corporate debtor. However, 
“operational creditors,” which are creditors to 
whom a debt is owed on account of supply of goods 
or services and includes employees and tax authori-
ties, are not. Operational creditors are required to 
give a notice of 10 days in specified form, during 
which notice period the corporate debtor may make 
the payment to the creditor or point out an existing 
dispute in relation to the defaulted amount. 
 Following the Supreme Court’s decision in the 
Innoventive Industries case, if the existence of the 
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1 For text of the IBC, visit ibbi.gov.in//webadmin/pdf/legalframwork/2019/Feb/
Insolvency%20and%20Bankrutpcy%20Code,%202016%20(31%20of%202016)%20
upto%20date%20amendment%2017.08.2018-1_2019-02-20%2015:59:36.pdf (last 
visited March 7, 2019). 

2 “World Development Indicators,” The World Bank, available at databank.worldbank.org/
data/reports.aspx?source=2&series=IC.ISV.DURS&country (unless otherwise specified, 
all links in this article were last visited on Feb. 21, 2019).
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3 Innoventive Industries v. ICICI Bank, Judgment of the Supreme Court of India dated 
Aug. 31, 2017, available at ibbi.gov.in//webadmin/pdf/order/2017/Sep/31%20Aug%20
2017%20in%20the%20matter%20of%20Innoventive%20Industries%20Ltd.%20Vs.%20
ICICI%20Bank%20&%20Anr.%20Civil%20Appeal%20Nos.8337-8338%20of%20
2017_2017-09-01%2009:56:52.pdf (last visited March 7, 2019).

4 Only individuals are permitted to be registered as insolvency professionals, and such 
professionals are required to pass an examination conducted by the Insolvency and 
Bankruptcy Board of India before registration. 



debt and default is prima facie clear, the NCLT would admit 
the application and appoint an interim resolution profes-
sional. In addition, the NCLT also declares a moratorium 
prohibiting institution and continuation of suits and pro-
ceedings against the corporate debtor, enforcement of secu-
rity by the creditors, disposal of any assets by the corporate 
debtor, and recovery of leased properties by lessors to the 
corporate debtor.

Interim Resolution Professional and Resolution Professional
 Following the appointment, the interim resolution profes-
sional makes a public announcement inviting claims against 
the corporate debtor and takes control of the assets, includ-
ing any bank accounts. The interim resolution professional 
plays a central role in the CIRP as a facilitator of the reso-
lution process whose administrative functions are overseen 
by the committee of creditors (COC) and the NCLT.5 From 
the date of the interim resolution professional’s appointment, 
all powers of the board of directors of the corporate debtor 
are suspended, then vested in and exercised by the interim 
resolution professional. Upon review of claims received, the 
interim resolution professional constitutes the COC, which is 
comprised of only the corporate debtor’s unrelated financial 
creditors. In their first meeting, the COC decides whether to 
confirm the interim resolution professional, as the resolu-
tion professional or another insolvency professional should 
be appointed as the resolution professional of the corporate 
debtor. The resolution professional runs the entire CIRP and 
is required to run the corporate debtor as a going concern 
while preserving its assets. 

The Resolution Plan
 The resolution professional publishes a public notice 
inviting resolution plans for the corporate debtor. Any person 
can present a resolution plan subject to fulfilling the (1) eli-
gibility criteria, if any, prescribed by the COC, and (2) eli-
gibility conditions contained in the IBC. Since November 
2017, the IBC (in § 29A) has contained extensive eligibility 
conditions for resolution applicants, and potential resolution 
applicants can be ineligible on the grounds of, to name a 
few, being an undischarged insolvent, being in control of 
companies of nonperforming loans of more than one year, 
or being in control of an insolvent company where avoidable 
transactions have been found by the NCLT. The resolution 
applicant is also disqualified if any of its connected persons6 
suffer from the aforementioned ineligibilities. 
 In addition to being in compliance with applicable law and 
providing for the supervision and implementation of the plan, 
the resolution plans are required to provide for the payment 
of CIRP costs and liquidation value to the operational credi-
tors in priority to other creditors. Barring these, the IBC pro-
vides complete flexibility to a resolution applicant to propose 
a resolution plan that provides for continuing the corporate 
debtor as a going concern while maximizing the value of the 
corporate debtor’s assets and addressing the cause of default.

Approval of the Resolution Plan
 The resolution plans received are reviewed by the resolu-
tion professional for compliance with applicable law, then 
presented before the COC. The COC can, with a voting per-
centage of 66 percent by value, approve a resolution plan 
that will then be submitted to the NCLT. Upon the NCLT’s 
approval after considering the plan’s legality, the plan is 
binding on all creditors (including dissenting creditors), 
shareholders, employees and stakeholders of the corporate 
debtor. No further approvals are required from the share-
holders, directors or the operational creditors for approval or 
implementation of the resolution plan.7

Timeline of the CIRP
 One of the IBC’s key features is the time-bound nature of 
CIRP. The entire process from admission to approval of the 
resolution plan is required to be completed within 180 days 
from admission, which can be extended one time by a maxi-
mum of 90 days. If no resolution plan is presented before the 
NCLT within this period of 180 or 270 days, the corporate 
debtor is sent into liquidation. 
 During CIRP, the regulations framed by the insolvency 
regulator, Insolvency and Bankruptcy Board of India (IBBI) 
contain detailed timelines for each major action to be taken 
by the resolution professional and COC. It is relevant to note 
that any litigation that stops the CIRP from proceeding is 
required to be excluded from this period.8 

Current Status
Statistics
 The IBC is now a key tool for in-court restructur-
ing of financial distressed companies in India. From 
December 2016 through December 2018, 1,3429 debtors 
had undergone or were undergoing proceedings under the 
IBC, out of which 79 were resolved, 302 were admitted 
in liquidation and 63 were withdrawn,10 and 898 cases are 
ongoing. While some of these cases have exceeded the 270-
day timeline on account of teething issues in the IBC’s early 
days, a number of judicial precedents (including from the 
Indian Supreme Court) have interpreted the IBC favorably 
for creditors. On Feb. 5, 2019, in K. Sashidhar v. Indian 
Overseas Bank & Ors.,11 adjudicating on a decision of some 
of the creditors of a corporate debtor to reject a resolution 
plan, the Supreme Court held that NCLT and NCLAT do 
not have the power to interfere in the commercial decisions 
of the creditors.
 The IBC’s primacy was also swiftly established with the 
amendment of the legislation regulating banks in India to 
provide the Reserve Bank of India (the central bank of India) 
the power to direct Indian commercial banks to initiate CIRP 

5 Swiss Ribbons Pvt. Ltd. and Anr. v. Union of India (Writ Petition (Civil) No. 99 of 2018), Judgment of the 
Supreme Court of India dated Jan. 25, 2019.

6 Defined to include management and controlling shareholders and their relatives (reaching almost three 
generations), holding companies and subsidiaries. In Swiss Ribbons, the Supreme Court interpreted this 
provision to hold that such connected persons will be included only if they are connected with the busi-
ness activity of the resolution applicant.

7 In Vijay Kumar Jain v. Standard Chartered Bank (Civil Appeal No. 8430 of 2018), judgment dated Jan. 31, 
2019, the Indian Supreme Court held that the directors and operational creditors with debt above 10 per-
cent of the total debt of the corporate debtor are required to be given copies of the resolution plan(s) so 
that they can provide their comments on the plans to the COC.

8 Order of the National Company Law Appellate Tribunal (NCLAT), the appellate court for IBC cases, 
dated May 8, 2018, in Quinn Logistics (India) Pvt. Ltd. v. Macksoft Tech Pvt. Ltd. [Company Appeal (AT) 
(Insolvency) No.185 of 2018]. 

9 Insolvency and Bankruptcy News, The Quarterly Newsletter of the IBBI, October-December 2018.
10 After admission, it is possible to withdraw a corporate debtor from CIRP if 90 percent by value of the COC 

votes to withdraw; if COC has not been formed, the NCLT permits withdrawal. 
11 Civil Appeal No. 10673 of 2018.
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in respect of their nonperforming loans (NPLs).12 Using this 
power, the Reserve Bank of India issued directions in 2017 to 
Indian commercial banks in respect of their 12 largest NPLs, 
which were more than a year old (constituting almost 25 per-
cent of India’s NPLs). The Reserve Bank of India subse-
quently issued directions to banks in respect of another set of 
debtors. Four of the initial 12 cases have been resolved, and 
a few have entered liquidation. Some of these cases are still 
ongoing primarily due to various ongoing legal proceedings. 
However, the initial cases, including these 12, have contrib-
uted richly to the IBC’s evolution. Also, the Reserve Bank 
of India’s out-of-court restructuring guidelines now require 
the banks to resolve their larger stressed accounts within 
180 days of the default by the debtor, failing which the banks 
are required to file an application under the IBC to initiate 
CIRP in respect of such debtors. 

Judicial Infrastructure
 The infrastructure supporting the IBC has also ramped 
up substantially. NCLT currently has 11 operational benches 
across the country, and two more benches will be operational 
soon. While the NCLAT currently has only one bench in 
New Delhi, in Swiss Ribbons the Supreme Court directed 
the Indian government to set up circuit benches of NCLAT 
by July 2019. Further, as of Dec. 31, 2018, 2,290 insolvency 
professionals have registered with the IBBI.13

Upcoming Changes
 The Indian government has also occasionally reviewed 
the workings of the IBC and amended the legislation twice so 
far. A committee of experts set up by the government submit-

ted its first report in March 2018, following which amend-
ments were made to the IBC in June 2018. The committee 
regularly reviews the IBC’s implementation. In addition, the 
government set up a committee to deliberate on the adoption 
of the UNCITRAL Model Law on Cross-Border Insolvency, 
which submitted a report in October 2018 along with a draft 
bill. It is likely that a bill for adoption of the UNCITRAL 
Model Law will soon be moved in the parliament, and other-
wise territorialist approaches of Indian courts on cross-border 
insolvency cases will see a change. IBBI has been a proactive 
regulator and has issued amendments to the relevant regula-
tions to respond to market experience and judicial rulings. 
The IBBI has also set up working groups to consider and 
frame regulations relating to the resolution and bankruptcy of 
individuals and the resolution of corporate enterprise groups. 

Conclusion
 By some measure, the IBC has already made a dent in 
the approximately US $200 billion14 of stressed loans. By 
December 2018, financial creditors had made recoveries 
in excess of US $8.5 billion under the IBC process. This 
was also evident from improving asset quality of the Indian 
commercial banks whose gross nonperforming asset ratio 
fell from 11.5 percent in March 2018 to 10.8 percent in 
September 2018.15

 Recognizing the importance of a clean-up of the banks’ 
books for the economy and the necessity of such changes 
to improve investor confidence, the Indian government has 
brought about radical changes in laws and regulations relat-
ing to both in-court and out-of-court restructurings. Both 
have contributed to the resolution of many stressed loans. 
The new regime is already showing positive signs of effec-
tiveness and efficiency, and it appears to have modified the 
debtor/creditor behavior in India. The fast-and-furious pace 
in this sector currently makes India arguably the most excit-
ing restructuring and insolvency destination in the world.  abi
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12 Section 35AA of the Banking Regulation Act 1949.
13 Supra n.9.
14 “How to Slay the NPA Dragon: First Step Is to Understand the Size, Extent and Depth of Problem,” 

Financial Express (April 1, 2017), available at financialexpress.com/economy/how-to-slay-the-npa-
dragon-first-step-is-to-understand-the-size-extent-and-depth-of-problem/610608.

15 Financial Stability Report dated Dec. 31, 2018, issued by the Reserve Bank of India, available at 
rbi.org.in/Scripts/PublicationReportDetails.aspx?UrlPage=&ID=917.
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