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The doctrine of equitable subordination rose 
to prominence in the late 1970s in the U.S., 
first in case law1 and then as part of the U.S. 

Bankruptcy Code.2 Equitable subordination and its 
implications have since become a common part of 
insolvency practice in the U.S.
 The doctrine has had a far more challeng-
ing history in Canada. Although receiving the 
Supreme Court of Canada’s “acknowledgment” as 
early as 1992,3 the doctrine of equitable subordi-
nation has not been codified into statute law, nor 
has it received widespread judicial recognition in 
Canada. In fact, most of the judicial decisions that 
have dealt with requests for equitable subordina-
tion have recognized that the doctrine exists in the 
U.S., but have declined to apply it in Canada — 
instead choosing to decide cases for other reasons 
(i.e., cases have usually been decided on other 
grounds, which would render the equitable sub-
ordination question moot). This has left Canadian 
practitioners wondering and debating whether the 
doctrine has any application in Canada at all, and if 
so, how, where and when. The recent Ontario Court 
of Appeal decision in the U.S. Steel Canada Inc. 
(USSC) restructuring4 has shed new light on the 
applicability of the equitable subordination doctrine 
in Canada and where it may and may not apply in 
Canadian insolvency proceedings.

Canadian Legal Landscape
Statute Law
 Canada has two main insolvency statutes: the 
Bankruptcy and Insolvency Act (BIA),5 which deals 
with both restructurings and bankruptcy liquida-
tions, and the Companies’ Creditors Arrangement 
Act (CCAA),6 which deals only with business 
restructurings.7 The two statutes are similar in prin-
ciple but different in many respects. For example, 
the CCAA provides judges with more discretion on 
how the restructuring will be conducted and when a 
plan could be filed, as opposed to the BIA, which is 
far more rigid in terms of what can be done during 
a restructuring, the timelines and the repercussions 
should a deadline be missed. 

 Both statutes deal, in part, with priorities among 
creditors, but neither has any provision dealing spe-
cifically with equitable subordination. The main 
argument against the recognition of equitable sub-
ordination in Canada has been that if Parliament had 
intended for equitable subordination to be an avail-
able remedy in Canada, it would have amended the 
BIA, CCAA or both to include a provision doing 
so. Certainly, Parliament has had several opportuni-
ties to do so in the last 25 years, as it has amended 
one or both statutes significantly in 1992, 1997 and 
2009. It has been argued that the absence of any 
such amendment or inclusion speaks to Parliament 
not wanting the remedy to be available in Canada.
 That being said, both statutes grant the courts 
the power to fashion equitable remedies. This equi-
table jurisdiction has been used by the courts to fill 
in gaps in the legislation or develop unique rem-
edies that would help debtors successfully restruc-
ture, although such remedies are not otherwise spe-
cifically provided for in the statutes. Such judge-
made laws have led to statutory reform. The sup-
porters of the doctrine argue that the courts have 
ample discretion to fashion new remedies, and the 
fact that Parliament has codified judge-made laws 
in the past is evidence that the lack of remedy thus 
far under statute is no bar to the courts adopting the 
remedy now. To this, we add a uniquely Canadian 
wrinkle: The discretionary language in each insol-
vency statute is different. Section 183 (1) of the 
BIA provides that the designated superior courts 
in each province 

are invested with such jurisdiction at law 
and in equity as will enable them to exercise 
original, auxiliary and ancillary jurisdic-
tion in bankruptcy and in other proceedings 
authorized by this Act. 

 On the other hand, S. 11 of the CCAA provides 
that “the court ... may, subject to the restrictions 
set out in this Act ... make any order that it consid-
ers appropriate in the circumstances.”8 With respect 
to potentially key differences on point, the BIA at 
least has specific provisions that reorder priorities 
among otherwise-equal ranking creditors in certain 
circumstances,9 suggesting that (at least in some 
circumstances) Parliament was willing to prioritize 
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1 In re Mobile Steel Co., 563 F.2d 692 (5th Cir. 1977).
2 Bankruptcy Reform Act, 11 U.S.C. § 510(c)(1).
3 Canada Deposit Insurance Corp. v. Canadian Commercial Bank, [1992] 3 S.C.R. 558.
4 In re U.S. Steel Canada Inc., 2016 ONCA 662.
5 Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3, as amended.
6 Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended.
7 Individuals may not apply for creditor protection under the CCAA.
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8 Emphasis added.
9 The general rule (S. 141) under the BIA is that all unsecured creditors are to be treated 

equally. Section 136 provides though that certain unsecured claims are to be paid before 
the general body of unsecured creditors are paid, and SS. 137, 139, 140 and 140.1 pro-
vide for the postponement (i.e., subordination) of specified unsecured claims.



or subordinate certain types of otherwise equal unsecured 
claims as against the general body of unsecured creditors.

Case Law
 In 1992, in CDIC, the Honourable Mr. Justice Iacobucci, 
speaking for the Supreme Court of Canada, set the stage 
for Canada’s relationship with the doctrine by recognizing 
it, yet declining to either confirm it as part of Canadian 
insolvency law or, if part of the law here, apply it. Justice 
Iacobucci stated:

As I understand it, in the [U.S.] there are three require-
ments for a successful claim of equitable subordina-
tion: (1) the claimant must have engaged in some type 
of inequitable conduct; (2) the misconduct must have 
resulted in injury to the creditors of the bankrupt or con-
ferred an unfair advantage on the claimant; and (3) equi-
table subordination of the claim must not be inconsis-
tent with the provisions of the bankruptcy statute.10

In the same breath, he stated:
This Court also does not have the benefit of the insight 
of the courts below as to whether or not, in the first 
place, the doctrine of equitable subordination should 
become part of Canadian insolvency law. As I see 
the matter, however, it is not necessary in the circum-
stances of this case to answer the question of whether a 
comparable equitable doctrine should exist in Canadian 
law and I expressly refrain from doing so.11

More recently, in Re Indalex Ltd., the Supreme Court of 
Canada had another chance to speak to the doctrine and again 
deferred on the question: 

This Court discussed the doctrine of equitable sub-
ordination in Canada Deposit Insurance Corp. v. 
Canadian Commercial Bank, [1992] 3 S.C.R. 558, 
but did not endorse it, leaving it for future determina-
tion (p. 609). I do not need to endorse it here either.12

 As a result, in the context of CCAA proceedings, lower 
courts have declined to address the question head-on, instead, 
for the most part, flirting with the concept, deferring and then 
ruling on other grounds or points of law. 
 In the context of proceedings under the BIA, it appears 
that the courts have at least indicated a greater willingness to 
consider the doctrine. In Lloyd’s Non-Marine Underwriters v. 
JJ Lacey Insurance Ltd.,13 the court took the issue head-on 
by recognizing and the then applying the doctrine to subordi-
nate a claim in a bankruptcy proceeding. The motions judge 
reviewed all of the then-current relevant case law14 and con-
cluded that the doctrine was not inconsistent with the provi-
sions of the BIA15 and, more importantly, having found the 
necessary facts present, that the judge applied the doctrine. 

Recent Ontario Court of Appeal Decision 
in the USSC Proceeding Under the CCAA
 The USSC case involved certain claims of USSC’s 
parent, U.S. Steel Corp., filed in USSC’s CCAA pro-

ceeding in respect of certain loans made by it to USSC. 
Several creditors raised objections to these claims. 
Among the issues raised (including that the loans were 
shareholder equity, the security granted in respect of 
those loans were fraudulent preferences, oppression 
and breach of fiduciary duty, etc.) and other procedural 
wranglings, one objector questioned the alleged conduct 
of U.S. Steel and raised the doctrine of equitable subor-
dination, asking that the claim of U.S. Steel be dismissed 
or subordinated. 
 The CCAA motions judge did not defer the issue; the 
learned judge, among his other findings, addressed whether 
equitable subordination was available in a CCAA proceeding 
and held that the court had no jurisdiction under the CCAA 
to apply the doctrine.16 The motions judge looked to the 
Supreme Court’s lack of acceptance and the recent amend-
ments that dealt with reordering of claims17 and the lack of 
any language relating to equitable subordination as support 
for his conclusion. The judge also found that S. 11 of the 
CCAA did not allow for the application of the doctrine given 
its restrictive language. At the time, it was the clearest rejec-
tion of the doctrine — at least, for the purposes of the CCAA.
 The Court of Appeal dismissed the appeal but disagreed 
with the judge’s reasons. It focused on the CCAA’s purpose 
and whether the exercise of the court’s discretion, in the case 
at hand, would further that purpose. The Court of Appeal 
stated at ¶ 101:

I would not grant the relief sought because, applying 
the principles of statutory interpretation, nowhere in 
the words of the CCAA is there authority, express or 
implied, to apply the doctrine of equitable subordina-
tion. Nor does it fall within the scheme of the statute, 
which focuses on the implementation of a plan of 
arrangement or compromise.

 The Court of Appeal, at ¶ 103, goes further, stating, 
“there is no ‘gap’ in the legislative scheme to be filled by 
equitable subordination through the exercise of discretion, 
the common law, the court’s inherent jurisdiction or by equi-
table principles.” As a result, some have commented that the 
doctrine cannot be applied under the CCAA. But the Court 
of Appeal may have left a sliver of hope for supporters. At 
¶ 102, the Court of Appeal points out that “the court’s pow-
ers are not limitless. They are shaped by the purpose and 
scheme of the CCAA. The appellant has not identified how 
equitable subordination would further the remedial purpose 
of the CCAA.”
 This latter statement has led some commentators to sug-
gest there is still hope for equitable subordination in a CCAA 
proceeding: If the request for relief can be shown to further 
the remedial purposes of the CCAA, the remedy might be 
available. That will remain to be seen until an appropriate 
fact situation makes its way up to the Court. As an aside, 
with respect to bankruptcy proceedings, the Court of Appeal 
stated as follows at ¶ 104:

There is no provision in the CCAA equivalent to 
S. 183 of the BIA or § 105 (a) of the U.S. Bankruptcy 

10 See supra n.1 at 700; see also supra n.3 at 609.
11 Supra n.3 at 608.
12 Sun Indalex Finance LLC v. United Steelworkers (In re Indalex Ltd.), ([2013] 1 S.C.R. 271, 2013 SCC 6 at 77).
13 Lloyd’s Non-Marine Underwriters v. JJ Lacey Ins. Ltd., 2009 NLTD 148.
14 Id. at ¶¶ 40-49.
15 Id. at ¶ 53.

16 In re US Steel Canada Inc., 2015 ONSC 5103.
17 S. 6(8) and S. 36.1 of the CCAA.
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Code. Section 183 invests the bankruptcy court with 
“such jurisdiction at law and in equity” as will enable 
it to exercise its bankruptcy jurisdiction. This is 
significant, because if equitable subordination is to 
become a part of Canadian law, it would appear that 
the BIA gives the bankruptcy court explicit jurisdic-
tion as a court of equity to ground such a remedy 
and a legislative purpose that is more relevant to the 
potential reordering of priorities.

Coupled with the Lloyd’s decision, this last comment 
from the Court of Appeal provides some solid commen-
tary for supporters to argue that at least in the context of 
proceedings under the BIA, the doctrine may finally be 
receiving acceptance.

Where Does This Leave Practitioners?
 For practitioners in Canada, the answer is a complicated 
one. Parliament’s silence on the issue, as well as the various 
courts’ reticence to come down conclusively one way or anoth-
er, has left practitioners guessing. However, the USSC decision 
from the Ontario Court of Appeal gives some guidance. 
 It appears that the doctrine of equitable subordination, in the 
right circumstances, is or is likely available in proceedings under 
the BIA. However, under the CCAA, at least in the Province 
of Ontario, it appears that equitable subordination is not avail-
able, although the Court of Appeal might have still left a sliver 
of an opening for the doctrine for future consideration. So, can 
the doctrine of equitable subordination be applied in Canadian 
restructuring proceedings? Well, maybe; it depends.  abi
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