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Residents1 in skilled-nursing facilities (SNFs)2 
make up more than half of the reported 
COVID-19 deaths nationwide. A leading 

health care publication reports that “[m] any nursing 
homes in the U.S. are fighting against two crises: the 
pandemic that is sickening and killing residents, as 
well as the possibility of bankruptcy.”3 Those prac-
ticing in and for SNFs reasonably expected failure 
and death at rates greater than other health care set-
tings because of what the authors deem the “SNFs’ 
pre-existing conditions.” 
 The skilled-nursing industry’s pre-existing con-
ditions have multiple causes, the most impactful 
being the unique financial model found in the SNF 
industry. First, an SNF can (and often does) have 
one party that owns the building, another that owns 
the license to operate and yet another that is hired 
to be the operator. Second, SNFs are now more than 
50 percent for-profit and are heavily dependent on 
REITs, equity investors and lenders of all sorts.4 
Third, the industry has failed to adequately prepare 
for this relentless virus. 
 These factors have set the stage for both indus-
try-wide restructurings and bankruptcy filings for 
many facilities and management companies.5 Do not 
forget that the debtors and/or restructuring clients in 
question are health care providers, which must yield 
to (1) lives that are in danger; (2) the conflicts among 
Bankruptcy Rules, regulations and practices and 
health care rules, regulations, reimbursements, and 
even culture; (3) the profound lack of understand-
ing of health care settings, in particular skilled nurs-
ing; and (4) a limited tool set to assess, manage and 
improve health care providers. Equally important, 
regardless of who employs you and what your role 

is, SNF work will arrive concurrent with congres-
sional hearings, cited deficiencies by regulators with 
fines and penalties imposed on facility owners, pos-
sible civil and criminal prosecutions, hand-wringing 
and finger-pointing, and many potential lawsuits. 

The SNF Financial Model
 An SNF is the nursing home that a friend or fam-
ily member moved to when that individual’s care and 
safety demanded supervision and nursing care was 
not available at home or in the current assisted living 
facility. This nursing home is also a skilled-nursing 
provider in that it provides post-acute and/or surgery 
care that is far more cost- and clinically effective in 
an SNF setting. Skilled-care residents can also be 
residents in need of specialty services for psychiatric 
care, multiple comorbidities, complex and/or long-
term treatment for demanding respiratory and renal 
diseases, wound care, and many other reasons that 
support stays for an extended period of time. 
 Most importantly, Medicare, managed-care orga-
nizations and other insurance companies regularly 
pay for skilled care at three to 10 times more than the 
daily (non-skilled) custodial rate. Skilled residents 
bring 80 percent of any excess cash flow. Thus, a 
simple-though-accurate theory is that to have profits 
or excess cash flow, at least 20 percent of the resi-
dents must have skilled-care reimbursement.

The COVID-19 Impact on Profits 
and Care Resources
 The COVID-19 pandemic has lessened the num-
ber of skilled residents admitted because of hospitals 
having fewer patients coming to the emergency room 
and/or being referred to acute care.6 Concurrently, 
hospitals and surgery centers have reduced the num-
ber of surgeries through no earlier than late May 2020, 
and in many communities, the reduced emergency 
room visits, surgeries and hospital admissions have 
continued through the publication of this article. 
 In addition, skilled-resident reimbursement has, 
for each admission category, a limited number of 
days as a skilled resident set by the acuity and care 
needs of the admitted or readmitted resident. When 
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the skilled days are “exhausted,” the skilled resident is then 
discharged to his/her home or to a lower level of care, or 
resumes custodial care within the facility. Accordingly, the 
facility’s reimbursement for that resident drops greatly.
 The current reduction in skilled days was mitigated start-
ing in April 2020 with three different tranches of payments 
to SNFs totaling approximately $50 billion. Some addi-
tional relief is found in regulation “waivers” from CMS that 
include eliminating requirements for pre-SNF hospital stays 
and expanding the skilled days’ coverage for COVID-19 
residents who had recently or will soon exhaust their skilled 
days’ benefits.7 
 At this time, the authors believe that facilities will still 
have the challenge of reduced census and will be reaching 
the end of the period in which stimulus funds added skilled 
days to some residents while reducing the impact of the large 
reduction in skilled admissions and readmissions. Many 
facilities and multi-facility owners entered the pandemic 
without cash reserves and with cash flow burdened by large 
payments to REITS, equity funds and lenders. Therefore, the 
for-profit SNFs will face the greater challenges of having 
enough money to pay the bills and to support their investors 
and landlords. 
 In addition, for-profit providers have had (and will con-
tinue to have) a quality-of-care and safety deficit in com-
parison to nonprofit providers.8 The New York Times9 and 
others document that for-profit facilities were half as likely 
to receive the four- or five-star top ratings issued for con-
sumer comparisons. More damning is that for-profit enti-
ties were identified two times more for having a history of 
serious quality issues and were more likely to be cited for 
patient abuse. 
 The Coronavirus Aid, Relief, and Economic Security 
(CARES) Act saved many from immediate collapse, yet it 
did not slow the financially and quality challenged facilities’ 
rapid descent toward restructuring.10 The potential for a great 
increase in bankruptcy filings and/or restructuring engage-
ments comes with the reality that many of those seeking 
professional services bring with them the challenge to both 
keep buildings open — with an equally pressing demand 
to improve the debtor’s quality of resident care and safety. 
Following are reviews of old and new options to engage in 

the efforts of meeting both quality-of-care and economic 
viability demands. 

What Are Our Current Options for Safety 
and Improvement?
 The most often used choices for regulators, payers and 
enforcement agencies that have to fix or close bad providers 
are bankruptcy by the owner, the appointment of chapter 11 
trustees in reorganization cases, chief restructuring officers 
(CROs) in and out of bankruptcy cases, state court receiver-
ships and, in California, skilled nursing receivers and tempo-
rary managers. Many of these remedies are limited and will 
not meet the current challenges. 
 This article is based on the authors’ belief that the tempo-
rary-management program is an effective alternative or sup-
plement to the current strategies. Although rarely employed 
and neither known nor understood by most in the skilled-
nursing and restructuring worlds, a temporary manager (TM) 
can be an effective tool for troubled SNFs and other health 
care providers. The TM has many of the powers of trustees 
and receivers, plus one big advantage: He/she can receive 
from the state funds from the Health Facilities Citation 
Penalties Account11 “penalty funds” to provide for payrolls 
and working-capital shortfalls.12 
 Mr. Seelig’s firm was appointed on Feb. 4, 2020, as 
TM under California Health and Safety Code § 1325.5 for 
Rose Garden Healthcare Facility and Legacy Healthcare 
Center, skilled nursing facilities licensed by the California 
Department of Public Health (CDPH).13 Both facilities are 
located in Pasadena, Calif. Rose Garden is licensed for 
95 beds and had a census of 75 residents, with an additional 
18 of the residents in a sub-acute unit14 at the time of the 
TM’s appointment.15

 The TM’s appointment documents provide a first look 
at the TM’s mandate and the problems faced, including the 
fact that the “residents of the long-term health-care facility 
are in immediate danger of death or permanent injury by 
virtue of the failure of the facility to comply with federal or 
state requirements applicable to the operation of the facil-
ity.” The TM had three key mandates, which are similar to 
what has been seen in receiver, trustee and other interim-
management appointments:

1. Stop the evictions, which will lead to transferring all 
of the residents. The TM brings skills to stabilize and 
reduce the threat to residents, plus the authority to pay 
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current rent and to make a horrible tenant a stable, short-
term tenant. 
2. Ensure and maintain sufficient staffing — that is, pay 
the back and current payrolls, and make sure that the ben-
efits are there and that there was in an early COVID-19 
world enough personal protective equipment and other 
supplies for the employees. Dollars being provided by 
the state immediately met the costs of two payrolls and 
some working capital until proper billing and collecting 
returned about a month later.16 
3. The TM must assess and act immediately to do what-
ever is necessary to restore staffing, supplies, training, 
food delivery and equipment, as well as the mundane, 
such as supplying cable TV to the rooms and games for 
the activity room — while ensuring that physicians and 
other caregivers attend to the needs of residents and that 
liability insurance is paid. 

TM Is and Is Not Like a Receiver or Trustee
 Given that many work in insolvency and are familiar with 
“troubled” health care facilities, it is important to understand 
the authority granted to a TM. Upon the date of appointment, 
a TM has the following tasks: 

1. Management responsibility for all aspects of business 
operations, yet the TM neither temporarily owns the busi-
ness nor has any relationship as shareholder or member to 
the corporate entity. The TM does not have the power to 
negotiate and then sell the business. The facility license 
remains, and all other licenses remain with the licensee, 
therefore the TM must pay or maintain the licenses and 
insurance. The TM is not the nursing home administrator 
(NHA), who stays in place, as do the director of nurs-
ing and other key leaders. If the TM fires the NHA, then 
another licensed NHA must be hired. (In some situations 
the TM is a licensed NHA, and in those cases, for licens-
ing and liability issues the TM will usually replace the 
NHA, not assume the role.) 
2. Control of all the cash on hand and the cash flow 
post-appointment, yet the TM does not seize the bank 
accounts. The TM initiates new bank accounts that must 
be set up as DBA accounts for the business. The TM 
“takes title to all revenue coming to the facility” for pay-
roll, supplies, operations and all other necessary expen-
ditures. The licensee must cooperate fully with the TM to 
disclose accounts and to transmit any funds received into 
their accounts. Yet unlike a trustee or receiver, the TM 
cannot seize the licensee’s accounts, and there is limited 
authority for the TM to seize funds that are transferred 
prior to appointment or to stop a party from sweeping 
accounts if the licensee does not cooperate with the TM. 
Given that a significant amount of an SNF’s revenues 
come through electronic funds transfer (EFT) money, the 
TM has to move quickly and comprehensively to ensure 
that EFTs are sent to their accounts, a process that can be 
as short as a few days or, in the case of Medicare third-
party payers, three to six months. 

3. Unlike a bankruptcy, there is no distinction between 
pre- and post-petition payables, yet the TM is typically 
not authorized or otherwise in a position to pay for the 
vast majority of pre-appointment trade bills. The TM can 
pay past bills (at most two or three months) for goods 
and services pre-appointment that benefit the facility 
(supplies and food on hand, a billing and credentialing 
company that enables current cash flow, or a current ven-
dor who is integral to the operations such as a consulting 
specialist or even the hairdresser). The TM can, and in 
some instances should, pay long-past-due bills such as 
liability insurance or employee insurance and benefits 
that must be current to maintain services. In all instances, 
the TM can negotiate and will often need to enter into 
COD contracts or agreements. The TM can make capital 
expenditures, make repairs and employ contractors for 
repairs, yet any expenditure above an amount set at time 
of improvement must be approved by CDPH. 
4. State funding in support of a severely weakened cash 
flow. In the Rose Garden and Legacy facilities, the 
licensee had, in addition to not making two payrolls, 
failed to pay vendors and make basic repairs. Unpaid 
vendors included pharmacy, food vendors, supplies for 
all departments ranging from ventilators and a wide 
range of bedside equipment, equipment leases and every-
thing necessary from masks and gloves, art supplies, 
cleaning and painting supplies, and liability and employ-
ee insurance. The state advanced $1 million for the one 
current payroll to be made and the one missed two weeks 
prior. (A third payroll paid by a payroll service not reim-
bursed by the licensee created an additional approximate 
$500,000 liability). An additional approximate $500,000 
of state funding was made available because the approxi-
mate $85,000 on hand when the TM assumed control did 
not meet the demand for current and needed payments 
to key vendors. 

The Need for an Expanded Tool Set
 As the authors completed this article in late July 2020, 
COVID-19 cases were spiking in a significant number of 
states. There continues to be limited availability of needed 
testing and tracking, constantly changing rules and regula-
tions, no national leadership and little reason to believe that 
the disease and the push toward insolvency and restructuring 
will have slowed. 
 Going forward, there will be a large number of new and 
potential skilled-nursing debtors and restructuring clients 
with extraordinary financial and operating challenges. The 
authors fear that these challenges cannot be met if those 
tasked with restructuring can only monitor without enforce-
ment, enforce without mandated quality improvement, and, 
if the interim manager lacks the resources to rebuild, then 
maintain quality care and safety. Therefore, it is impera-
tive that additional interventions such as the Temporary 
Management program bring public funding to the restruc-
turing effort and concurrently create hybrids of the TM and 
other interim-management programs to ensure resident safe-
ty, reduce the likelihood of harm and set the foundation for 
needed facilities’ long-term financial viability.  abi
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Copyright 2020 American Bankruptcy Institute. 
Please contact ABI at (703) 739-0800 for reprint permission.


