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Health care providers, particularly those in 
rural areas or serving poor populations, are 
often heavily dependent on the Medicare 

and Medicaid programs. A termination of a provid-
er’s provider agreement — the means by which it is 
paid under those programs — can create an existen-
tial crisis for such a provider. A decision by the U.S. 
Department of Health and Human Services (HHS) 
to terminate a provider agreement begins a cascade 
of problems: likely suspension or termination of its 
state license to operate, rapid insolvency, closure 
and the resulting burden on its patients.
	 In	the	past,	a	facility	determined	to	fight	for	sur-
vival would have had to operate without reimburse-
ments while navigating the administrative appeal 
process. A recent decision from the U.S. Bankruptcy 
Court for the Middle District of Florida provides an 
alternative path for a health care provider facing the 
termination of its provider agreement and possible 
loss of its license. This article will examine the ratio-
nale behind In re Bayou Shores1 and review how an 
otherwise-solvent health care provider can utilize 
the Bankruptcy Code if it faces the termination of 
its Medicare and Medicaid provider agreement.
 Lurking in the background of this discussion is 
§ 362 (b) (4) of the Bankruptcy Code, which exempts 
from the automatic stay actions by governmental 
agencies exercising their regulatory power. The pur-
pose of the exception is to prevent a debtor from frus-
trating necessary governmental functions by seeking 
refuge in bankruptcy court.2 Bayou Shores does not 
limit a governmental agency’s ability to regulate bank-
rupt health care providers; rather, by utilizing § 365 
of the Bankruptcy Code, it provides a debtor with just 
enough	flexibility	to	have	a	chance	to	reorganize.

Bayou Shores
 In Bayou Shores, the debtor owned and oper-
ated a 159-bed skilled-nursing facility known as the 
Rehabilitation Center in St. Petersburg, Fla. The facil-
ity serviced patients who suffered from Alzheimer’s 
disease, dementia or other serious psychiatric con-
ditions.3 Dependent on Medicare and Medicaid for 
more than 90 percent of its revenue, the debtor had to 
comply within the HHS’s regulatory scheme or risk 
the termination of its provider agreement.4

 During a six-month period ending in July 2014, 
the debtor breached HHS’s regulations at the facil-
ity three times, including (1) failing to maintain 
an accurate list of patients with “do not resusci-
tate orders” after a transition to electronic medical 
records; (2) admitting an individual with a history 
of sexual exploitation or abuse (although no patient 
was harmed during the 24 hours before the mistake 
was discovered and corrected); and (3) allowing a 
patient who was housed on the facility’s “secure 
floor” to leave the facility with visitors (he was 
found 15 minutes later).5 While each of the viola-
tions was serious, no patient suffered any injury. 
Nevertheless, HHS cited the debtor for violations 
that caused “immediate jeopardy to resident health 
or safety,” the most serious type of deficiency.6 
After	the	third	deficiency	in	July	2014,	HHS	opted	
to terminate the debtor’s provider agreement, even 
though the debtor had cured the two prior violations 
before the third, and immediately cured the third by 
enhancing its security procedures.7

 Provided with only a week’s notice of the ter-
mination, the debtor had to work quickly. The 
first	step	was	to	begin	the	administrative-appeal	
process, followed closely by obtaining a tempo-
rary restraining order forbidding HHS’s termina-
tion.8 However, HHS successfully had the order 
dissolved, arguing that the federal district court 
that issued the restraining order did not have sub-
ject-matter jurisdiction because federal law man-
dates that a health care provider exhaust all of its 
administrative remedies before it can bring a claim 
against HHS in district court.9 
 Immediately after the dissolution of the 
restraining order, the debtor filed its chapter 11 
petition and sought to use the protections of the 
automatic stay to prevent HHS from terminating 
the provider agreement. The bankruptcy court 
held,	in	a	final	order	with	no	detailed	explanation,	
that § 105 of the Bankruptcy Code prohibited HHS 
from terminating the provider agreement.10 The 
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1 In re Bayou Shores SNF LLC, 525 B.R. 160 (Bankr. M.D. Fla. 2014).
2 Solis v. SCA Rest. Corp., 463 B.R. 248, 251 (E.D.N.Y. 2011) (citing SEC v. Brennan, 230 
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4 42 C.F.R. Part 483, Subpart B.
5 Bayou Shores, 525 B.R. at 163.
6 42 C.F.R. § 488.404(b).
7 Bayou Shores, 525 B.R. at 164.
8 Id.
9 42 U.S.C. § 405.
10 Bayou Shores, 14-09521, Doc. 78 (Sept. 5, 2014). The bankruptcy court did comment in 

the opinion at issue in this article that it granted the order because “it was apparent ... 
that HHS was only seeking to protect its pecuniary interest in terminating the Debtor’s 
Medicare provider agreement. After all, HHS made no attempt to shut down the Debtor’s 
facility. As far as HHS was concerned, the Debtor could continue to operate its facility 
and provide care for its patients; HHS simply was not going to pay for it.” Bayou Shores, 
525 B.R. at 172.
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debtor	then	worked	to	propose	and	confirm	a	reorganization	
plan. In just four months, the debtor proposed a plan that 
had the approval of all of its creditors, including a secured 
creditor that was owed $10 million and unsecured creditors 
with aggregate claims of $2 million. The one obstacle to 
plan	confirmation	was	the	opposition	of	HHS,	which	argued	
that the plan, reliant on future revenues, was not feasible 
because HHS intended to terminate the provider agreement 
and that such termination would have caused the revocation 
of the debtor’s state license.11

 To confirm the plan, the bankruptcy court had to 
address three issues: (1) whether it had jurisdiction 
over issues that were related to the provider agreement; 
(2) whether the debtor could assume the provider agree-
ment; and (3) whether the plan was feasible in the face 
of the potential revocation of the state license. Quickly 
dispensing	with	the	first	issue	and	using	the	broad	“related-
to” language of 28 U.S.C. § 1334, the court then acknowl-
edged that the district court that issued the now-dissolved 
restraining order lacked subject-matter jurisdiction because 
a health care provider may not bring an action against 
HHS under § 1331 (federal question) or 1346 (the U.S. as 
a defendant) of title 28 until all administrative remedies 
are exhausted. It determined that bankruptcy courts have 
jurisdiction under 28 U.S.C. § 1334, which provides a 
bankruptcy court with jurisdiction over all civil proceed-
ings that are related to a proceeding under title 11. The 
bankruptcy	court	held	that	the	plan	confirmation,	and	the	
debtor’s ability to assume the provider agreement, both 
arose under title 11, and thus jurisdiction existed.12 
 The bankruptcy court similarly had no issue agreeing that 
the debtor had the ability to assume the provider agreement 
under § 365. Many courts had previously held — and HHS 
did not dispute — that provider agreements are executory 
contracts.13 The real issue, according to the court, was wheth-
er the provider agreement had been terminated prior to the 
bankruptcy	filing,	preventing	the	assumption	of	the	contract.	
The court held that the purported termination was not com-
plete and was subject to reversal in the administrative-appeal 
process. Accordingly, it held that the provider agreement had 
not been terminated pre-petition.14

	 The	final,	and	most	difficult,	issue	was	whether	the	plan	
was feasible. The court dispensed with HHS’s lack-of-feasi-
bility argument — that the plan was not feasible because the 
provider agreement had been terminated — by pointing to 
its earlier decision that the provider agreement had not been 
terminated and was still subject to assumption by the debtor. 
The court was more troubled by an argument that had appar-
ently not been previously raised: The plan was not feasible 
because the Florida Agency for Healthcare Administration 
(AHCA), a Florida regulatory agency tasked with licensing 
health care facilities, intended to seek revocation or deny the 
renewal of the debtor’s nursing home license. Unlike HHS, 
which was not seeking to actually close the facility (it was 

just no longer going to fund it), the AHCA’s action would 
have eliminated the debtor’s ability to operate the facility.15 
The AHCA raised two arguments in support of its decision: 
(1) Florida law requires that the AHCA deny renewal of or 
revoke the debtor’s license when its Medicare and Medicaid 
provider agreements have been terminated;16 and (2) the 
AHCA believed that the three deficiencies were grounds 
for refusing to renew or revoke the debtor’s license.17 The 
bankruptcy court acknowledged that either argument would 
permit the AHCA to revoke or deny renewal of the facil-
ity’s license during the pendency of the bankruptcy pursu-
ant to § 362 (b) (4).18 Despite this, the court still held that the 
debtor’s plan was feasible.

 The AHCA’s first argument (the termination of the 
provider agreement mandated the revocation of the debt-
or’s license) was moot, as the bankruptcy court had ruled 
that the provider agreement had not been terminated pre-
petition.19 As for the second argument, the court acknowl-
edged that the debtor could present mitigating factors to 
the AHCA that supported the renewal of its license under 
Florida law.20 This stands in contrast to HHS’s regulations, 
which would only allow the debtor to appeal the underlying 
violations	that	justified	the	termination,	not	the	termination	
itself.21	While	leaving	the	final	decision	to	the	AHCA,	the	
bankruptcy court found that the debtor should be able to 
provide numerous mitigating factors, including the fact that 
every violation was quickly corrected. Finding that there 
were a number of factors that would show that revocation 
was not appropriate, the court held that the debtor’s plan 
was feasible.22

Strategy
 As of the drafting of this article in March 2015, HHS 
and the AHCA were appealing numerous orders issued by 
the bankruptcy court in Bayou Shores, thus the long-term 
applicability of the bankruptcy court’s holdings are in doubt. 
Assuming	that	the	orders	are	affirmed	in	whole,	practitioners	
have new weapons in their arsenal when facing an overly 
aggressive HHS. The debtor’s initial strategy (seeking a 
restraining order in federal district court) should be discard-
ed. It is clear that such a court does not have jurisdiction. 
Instead of seeking out a district court, health care providers 
should travel to a bankruptcy court.23

11 Bayou Shores, 525 B.R. at 165.
12 Id. at 166.
13 Id. at 168 (citing In re Univ. Med. Ctr., 973 F.2d 1065, 1075 n.13 (3d Cir. 1992); In re Monsour Med. Ctr., 

11 B.R. 1014, 1018 (W.D. Pa. 1981); In re Vitalsigns Homecare Inc., 396 B.R. 232, 239 (Bankr. D. Mass. 
2008); In re Heffernan Mem’l Hosp. Dist., 192 B.R. 228, 231 (Bankr. S.D. Cal. 1996)).

14 Id. at 169 (citing In re Fontainebleau Hotel Corp., 515 F.2d 913, 915 (5th Cir. 1975); Moody v. Amoco 
Oil Co., 734 F.2d 1200, 1212 (7th Cir. 1984); In re Bricker, 43 B.R. 344, 347 (Bankr. D. Ariz. 1984)).

15 Id. at 171.
16 Id.
17 Id.
18 Id.
19 Id.
20 F.S. § 400.121.
21 Bayou Shores, 525 B.R. at 166.
22 Id. at 173.
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[I]t is imperative that a provider 
cure any violations of state or 
federal law or regulations and 
otherwise return to compliance as 
quickly as possible.
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 Once in bankruptcy court, a health care provider should 
seek to enforce the automatic stay to prevent the revocation 
of its provider agreement. While the Bayou Shores court 
did not initially provide a written explanation for applying 
the protection of the automatic stay to the termination of its 
provider agreement, despite § 362 (b) (4), in holding that the 
debtor’s plan was feasible the bankruptcy court provided 
some color on why § 362 (b) (4) does not apply to Medicare 
and Medicaid provider agreements:

[I]t was apparent to the Court that HHS was only 
seeking to protect its pecuniary interest in terminat-
ing the Debtor’s Medicare provider agreement. After 
all, HHS made no attempt to shut down the Debtor’s 
facility. As far as HHS was concerned, the Debtor 

could continue to operate its facility and provide 
care for its patients; HHS simply was not going to 
pay for it.24 

 Once the stay is applied to the termination of the pro-
vider	agreement,	the	final	step	is	to	have	the	debtor	assume	
the provider agreement. This will allow the health care pro-
vider to emerge from bankruptcy with its provider agree-
ment intact and free from previous violations. However, 
this will not prohibit HHS from seeking termination for 
post-petition violations, so it is imperative that a provider 
cure any violations of state or federal law or regulations 
and otherwise return to compliance as quickly as possible. 
Proof that such violations have been remedied is certainly 
relevant as to whether the facility can show adequate assur-
ance of future performance.  abi
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23 There are cases where HHS has been subject to a restraining order preventing the termination of a 
provider agreement. See, e.g., New Orleans Home for Incurables Inc. v. Greenstein, 911 F. Supp. 2d. 386 
(E.D. La. 2012); Ridgeview Manor of the Midlands v. Leavitt, 2007 WL 1110915 (D.S.C. April 9, 2007). 24 Id. at 172.
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