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Legislative Highlights

Insol Special Country Report on 
Saving Small Businesses Endorses 
ABI Commission’s Recommendations

Insol International’s April 2018 Report on SME propos-
als for legislative reform initiatives across 10 countries 
can be found at insol.org/_files/Special%20Report/

MSME%20report.pdf. Significantly, the U.S. chapter made 
the following conclusion: 

What reforms would be useful if they were to be 
implemented? ABI’s recommendations should be 
implemented. While ABI’s recommendations may not 
be perfect, there is a need to make the [U.S.] Chapter 
11 process more inviting for small and medium-sized 
business enterprises. ABI’s changes appear geared 
to making the Chapter 11 process more efficient and 
less expensive for small and medium-sized business 
enterprises. The [U.S.] Bankruptcy Code presents 
an excellent framework for small and medium-sized 
businesses to reorganize (or liquidate); however, too 
few small and medium business enterprises are taking 
advantage of Chapter 11 because of the perceived (and 
real) concerns of cost and complexities of the process.

House Introduces Bill to Increase CFPB 
Guidance Transparency
 Seeking to inject more transparency into the Consumer 
Financial Protection Bureau (CFPB), Rep. Sean Duffy (R-Wis.) 
has introduced legislation, along with co-sponsor Rep. Ed 
Perlmutter, (D-Colo.), that would require the CFPB director, cur-
rently Mick Mulvaney, to provide “guidance” that “is necessary 
or appropriate to enable the Bureau to carry out federal consumer 
financial law, including facilitating compliance with such law.” 
The law would also prevent the government watchdog from 
penalizing institutions that rely on guidance from the CFPB.
 “The CFPB should focus on its mission to actually pro-
tect consumers rather than playing ‘gotcha’ with ambiguous 
and surprising guidance for mortgage lenders,” Duffy said. 
Companies have been objecting to the guidance process by the 
CFPB, which they say is more like a binding regulation. The 
Senate recently overturned a CFPB guidance from 2013 that 
prevents indirect auto loan markups after it was found to be 
a rule by the U.S. Government Accountability Office. Under 
the Duffy bill, the CFPB would have to put limits in place to 
provide answers when companies ask for guidance, and create 
a process for amending and, in some cases, revoking guidance.
 The legislation comes as the CFPB is scaling back some 
of the rules put in place under the Obama administration. This 
has resulted in some states stepping up to hold financial com-
panies accountable. Some state attorneys general, including in 
New Jersey and Pennsylvania, have announced plans to enhance 
the resources focused on protecting consumers from financial 
scams and deceptions. The Maryland General Assembly has 
created a new commission focused in the same area. Other states 
are also stepping up enforcement, with West Virginia joining 

Massachusetts in suing Equifax, the credit-scoring agency that 
was hacked to reveal the information of 145 million consumers.

Senate Nixes CFPB Auto Finance Rule
 On April 19, the U.S. Senate voted to invalidate, under the 
Congressional Review Act, the CFPB’s 2013 Bulletin on lend-
ing discrimination in the indirect auto market via discretionary 
mark-ups and dealer compensation policies. The controversial 
bulletin, construing the Equal Credit Opportunity Act and its 
implementing rule, Regulation B, had served as the basis for a 
number of substantial CFPB enforcement actions against indirect 
auto lenders, with large fines and loud protests from the industry.
 The U.S. House has been poised to vote down the 2013 
bulletin for some time, and is certain to follow the Senate’s 
lead and make the invalidation effective. If, as expected, the 
House does act, this would mark the second time in the past 
year that Congress has voted to strike down a rule issued by 
the CFPB. The first instance, of course, was Congress’s deci-
sion to invalidate the CFPB’s rule regarding arbitration.
 Despite the Senate’s action, efforts to weaken the CFPB 
by statute along the lines proposed by Acting Director Mick 
Mulvaney and the Republican Congress continue to face chal-
lenges. While such proposals have passed and would likely eas-
ily pass again in the House of Representatives, no such measure 
was included in the recent package of reforms that passed the 
Senate with bipartisan support. Several Senate Democrats who 
voted for that package have indicated that they are not inclined 
to support measures that would weaken the CFPB structurally.

Mulvaney: We Don’t Have to Maintain 
a “Yelp” for Bank Customers
 Consumer Financial Protection Bureau Acting Director 
Mick Mulvaney told a large crowd of bankers gathered in 
Washington in April that he doesn’t have to run a “Yelp for 
financial services, sponsored by the federal government.”  
Mulvaney’s remark, delivered to the American Bankers 
Association, got lots of chuckles and then huge applause 
when he added that, in particular, he doesn’t see anything in 
the Dodd-Frank law that created the CFPB that requires “the 
Bureau,” as he prefers to call the agency, to make a database 
of complaints against the banks available to the public.
 Advocates consider the database an invaluable resource in 
determining the difficulties consumers face when dealing with 
banks and other financial service providers. Industry critics say 
the database is a tabulation of unverified and possibly untrue 
complaints. This was just one of several crowd-pleasing remarks 
by Mulvaney, who does double duty as director of the Office of 
Management and Budget, a cabinet-level position. Mulvaney 
is also miffed he cannot close current open enforcement mat-
ters without explaining why. “We’re not doing regulation by 
enforcement anymore. It’s just not fair,” Mulvaney said. He 
favors having his own inspector general appointed. The CFPB 
shares the Federal Reserve’s Inspector General Mark Bialek, 
who was appointed by President Obama in July 2011.  abi

Copyright 2018 American Bankruptcy Institute. 
Please contact ABI at (703) 739-0800 for reprint permission.


