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One of the most significant challenges facing 
potential clients seeking debt relief through 
chapter 7 is how to afford to pay for their 

legal representation. This is not a new challenge. 
The problem for both the clients and consumer bar 
is that courts have rightly concluded that any obli-
gation owed to debtors’ counsel under a pre-peti-
tion chapter 7 fee agreement is not only stayed upon 
the filing for bankruptcy but is also fully discharge-
able.1 Without question, the Bankruptcy Code pro-
vides no easy road map for consumer attorneys to 
be compensated by their chapter 7 debtor clients, 
who often do not have ready access to savings or 
other available funds to pay in advance for the legal 
work they need.2 
 
The Compensation Conundrum
 The ABI Commission on Consumer Bankruptcy 
recognized the conundrum that lawyers face when 
offering their services to potential chapter 7 debt-
ors, and discussed the risks and benefits associated 
with the methods those lawyers employ in order 
to be paid by their clients.3 This article focuses on 
one such method: Bifurcating of chapter 7 repre-
sentation into pre- and post-petition contracts for 
services, particularly when the agreements involve 
the factoring or financing of attorneys’ fees with 
third parties. This practice not only exposes debt-
ors’ counsel to undue risk, but also becomes a tax 
on those in the most financial need, adding to the 
truism that, in so many ways, “the poor pay more.”4 

The Bifurcation Model
 In recent years, a small but growing number of 
attorneys have utilized an approach to attract clients 
that permits them to offer low or no-money-down 
chapter 7 representation by dividing the legal ser-
vices necessary for the entire case into two primary 
bundles: (1) services that are rendered pre-petition, 
and (2) services that are rendered post-petition. 
Separating the work required for a bankruptcy into 

two parts like this is often referred to as “bifur-
cation,” particularly if the client is provided the 
option to be represented for the full case, albeit in 
two parts.5 At its core, the purpose of bifurcating 
the representation is to turn the attorney fee obli-
gation into a post-petition, nondischargeable debt 
that can be collected from the client after the bank-
ruptcy is filed. 
 
Financing or Factoring Attorney Fees
 Related to bifurcation is the emerging practice 
of some debtors’ attorneys to contract with factor-
ing companies or finance companies in order to 
ensure some amount of upfront compensation to 
the attorney even when he/she offers low or no-
money-down chapter 7 bankruptcies. In factoring 
situations, the debtor’s attorney sells to a factor 
the post-petition accounts receivable for the bifur-
cated services contracted under the post-petition 
attorney fee agreement. The factor then collects 
directly from the debtor these post-petition fees 
without fear of violating the automatic stay or dis-
charge injunction. 
 Financing agreements work similarly, with the 
lender typically extending credit to the debtor’s 
attorney secured by the receivables from the post-
petition fee agreement, then providing the collec-
tions for those post-petition fees. The use of factor-
ing companies and financing agreements adds sig-
nificant costs to the representation that are typically 
borne by the debtors in the form of higher attorneys’ 
fees and have come under scrutiny by certain courts 
and the Office of the U.S. Trustee, with complaints 
filed in various enforcement actions.6 
 
Bifurcation Is Based on 
a Flawed Premise 
 To be financially attractive as a low- or no-
money-down option, the bifurcated practice model 
relies on the premise that debtors’ counsel may 
properly structure the case in such a way that the 
attorney completes the overwhelming majority of 
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1 See Rittenhouse v. Eisen, 404 F.3d 395 (6th Cir. 2005); In re Fickling, 361 F.3d 172 
(2d Cir. 2004); Bethea v. Robert J. Adams & Assocs., 352 F.3d 1125 (7th Cir. 2003).

2 As one court has observed, a pre-petition attorney fee agreement requiring the debtor to 
make post-petition installment payments “runs afoul of the general rule that pre-petition 
debts are dischargeable.” In re AbdelHak, 2012 Bankr. LEXIS 5393 (Bankr. E.D. Mich. 2012).

3 ABI Commission on Consumer Bankruptcy, 2017-19 Final Report and Recommendations, 
at p. 89-92, available at consumercommission.abi.org/commission-report (unless other-
wise specified, all links in this article were last visited on April 26, 2021).

4 See DeNeen L. Brown, “The High Cost of Poverty: Why the Poor Pay More,” Washington 
Post (May 18, 2009) (exploring high cost of services for those in financial need). 
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legal work required in the case after filing the petition. If 
true, then the attorney is able to maximize the fees for that 
work that may be collected as a post-petition obligation, 
without violating the automatic stay or discharge injunc-
tion. Under such a scenario, a skeletal petition would be 
filed for little or no fees up front from the debtor in order 
to initiate the case, then the debtor would be offered the 
opportunity to contract post-petition for the remaining 
attorney services needed to complete the case.
 However, the problem is not in the theory of the busi-
ness model but in its application. In practice, attorneys using 
bifurcated fee agreements might claim that the bulk of their 
work on a chapter 7 occurs post-petition, but these attorneys 
have inverted the distribution of work needed to properly 
represent chapter 7 debtors. Nearly all of the work needed to 
advise and represent a chapter 7 client competently is done 
before the case is filed, not after. By filing a case without 
having completed a thorough and reasonable investigation 
of the client’s facts and circumstances, counsel may unwit-
tingly set in motion events out of the debtor’s control, with 
potential dire consequences and no path to exit other than 
pleading “cause” under 11 U.S.C. § 707 (a).7 Following this 
method is akin to buckling your client into a dangerous roll-
ercoaster at its highest point, with the tracks beneath him/her 
yet unfinished. 
 The court in In re Wright recognized this fallacy in a 
bifurcation case that also involved a factoring arrange-
ment.8 In reviewing counsel’s fees upon the motion of the 
U.S. Trustee, the court questioned the designation of services 
allegedly provided post-petition, finding that if the bulk of 
the work were truly completed post-petition, counsel would 
not be adequately analyzing the case.9 The court found that 
the actual time spent for pre-petition services was not consis-
tent with the fee charged to pre- versus post-petition services. 
The effect was to turn an otherwise-dischargeable pre-peti-
tion claim into a nondischargeable claim, and “such a scheme 
works a fraud on both the debtor and the Court.”10 
 The apparent misrepresentation of counsel’s work as 
being completed post-petition was also evident in another 
action to review attorneys’ fees initiated by the U.S. Trustee 
in a case filed in the U.S. Bankruptcy Court for the Eastern 
District of Missouri. In that case, In re Allen, the U.S. Trustee 
alleged that the debtor’s attorney bifurcated his services and 
financed his attorney’s fees with a third-party lender.11 The 
petition and matrix were filed for $0 down, with a second fee 
agreement entered into post-petition for $2,000, to be paid at 
a rate of $167 per month for 12 months.12 
 Among the problems identified by the U.S. Trustee was 
the implausible timeline purporting to reflect counsel’s work. 
A mere 49 minutes after the initial petition was filed, the 
debtor’s counsel filed the full balance of the debtor’s sched-
ules, statement of financial affairs, statement of intention, 

Official Form B22A and disclosure of compensation of attor-
ney for the debtor.13 As counsel for the U.S. Trustee noted in 
her brief to the court, it is “nearly inconceivable” that counsel 
would be able to prepare all the schedules and statements 
for the case and then review them, along with a second fee 
agreement, with the client for signature and filing, as appro-
priate, with the court.14 
 The timing of events and accuracy of disclosures mat-
ter in bankruptcy and raise significant ethical concerns. If 
an attorney were to attempt to treat a case as bifurcated and 
have the client sign a post-petition fee agreement that pur-
ports to charge for work that was completed pre-petition, the 
attorney would not only be a party to an improper agreement 
requiring the payment of a discharged debt, but would also 
be violating the automatic stay and misrepresenting facts to 
the court. Ultimately, the Allen court did not directly address 
these issues but entered instead a limited summary order 
reducing the attorneys’ fees based on the value of the work 
actually performed in the case without delving into the accu-
racy or merits of the bifurcation and financing arrangement.15 

A Poverty Tax
 Factoring and financing scenarios also typically result in 
the debtor paying a significantly higher amount in attorneys’ 
fees simply because the debtor is unable to pay the fees in 
full prior to filing the case. Increasing attorneys’ fees to com-
pensate for the factoring or financing of fees runs afoul of the 
reasonableness-of-fees requirements of 11 U.S.C. § 329 (b). 
The fact that the attorney is willing to accept an amount that 
is discounted from what he/she would otherwise be asking 
the debtor to pay due to factoring or financing arrangements 
supports the notion that the fees that the debtor is being 
charged are inflated. At least one state bar ethics committee 
acknowledged the issue by asking, “If the lawyer is willing 
to do the work with a [30] percent discount, we question (but 
do not resolve) whether the total fee is reasonable.”16

 For example, the In re Milner court17 canceled the debtor’s 
counsel’s post-petition fee agreement, which required $2,700 
in total payments, on the basis that the fees charged were unrea-
sonable.18 In that case, the court found that counsel offered 
debtors the option of paying $1,500 prior to the filing of the 
case if fees were paid up front.19 Counsel also offered a bifur-
cated fee agreement option whereby the debtors would pay 
$300 down to get the case filed, then complete 12 payments 
of $200 per month post-petition. The debtor in In re Milner 
proceeded with the bifurcated fee option, notwithstanding the 
additional 80 percent cost over the upfront payment option of 
$1,500 that the attorney offered to many of his clients.20 

7 In fairness to the debtor, would the “cause” be an admission that the debtor’s counsel failed to complete the 
due diligence necessary to advise properly on whether the case should have been filed in the first place?

8 In re Wright, 591 B.R. 68 (N.D. Okla. Sept. 4, 2018). 
9 Id. at 94.
10 Id. Notwithstanding these concerns, the court limited its ruling to matters under § 329 and ordered the 

disgorgement of fees based on improper disclosures. Id. at 99.
11 See Docket No.  15, U.S.  Trustee’s Motion for Examination of the Fees of Debtor’s Attorney, filed 

Oct. 9, 2020, in the U.S. Bankruptcy Court for the Eastern District of Missouri case of In re Allen, Case 
No. 20-42663.

12 Id.

13 Id.
14 Id.
15 See Docket No.  25, Order Granting U.S.  Trustee’s Motion Concerning Attorney’s Fees, entered 

Nov. 23, 2020, in the U.S. Bankruptcy Court for the Eastern District of Missouri case of In re Allen, 
Case No. 20-42663. This order has been appealed, and the appeal remains pending at the Eighth 
Circuit Bankruptcy Appellate Panel, Case No. 20-6023, at the time of the submission of this article 
in late April 2021. 

16 Utah State Bar Ethics Committee Advisory Opinion No. 17-06 (Revised) at ¶ 19, Aug. 16, 2018.
17 612 B.R. 415 (Bankr. W.D. Okla. 2019) (currently on appeal). At the time of the submission of this article, 

no decision on the appeal at the district court has been issued. 
18 Id. at 443.
19 Id. at 421.
20 Id. at 438. 
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 The bifurcated services in In re Milner also involved a 
financing arrangement.21 The attorney, in order facilitate the 
payment and collection of the debtor’s post-petition pay-
ments, entered into a line-of-credit agreement with a third-
party lender. Under the line-of-credit terms for that attorney’s 
cases, the lender would advance to the attorney 60 percent of 
the $2,400 that the debtor would be paying post-petition, then 
the lender would proceed to collect the full cost of the bank-
ruptcy from the debtor according to the set payment terms. 
If the debtor made all required payments, the attorney would 
receive another 15 percent that had been held back.22 Under 
the financing agreement, the lender would retain $600 of the 
$2,400 paid by the debtor. In the event that payments were 
not made by the debtor, the attorney remained liable for the 
total credit extended.23

 Although the Milner court found that bifurcated con-
tracts are not prohibited under the Bankruptcy Code and that 
each case must be analyzed for appropriateness, the court 
concluded that the debtor’s attorney did not provide ade-
quate disclosure of his fees and services as required under 
11 U.S.C. §§ 526-528 and voided the pre- and post-petition 
contracts.24 The court explained that the compensation terms 
of the disclosure statement were difficult to understand, the 
disclosure of matters covered by both contracts was unclear, 
the disclaimer of representation was both confusing and inap-
propriate, and the fee options were also confusing.25 
 
A High Standard: The Hazlett Test
 Notwithstanding these concerns, some bifurcation agree-
ments have been approved by courts.26 Hon. Kevin R. 
Anderson’s opinion in In re Hazlett has developed into one 
of the most influential and often-cited analyses of bifurcated 
fee agreements and concludes that such arrangements are not 
per se prohibited.27 The opinion, however, sets forth a strict test 
to consider when analyzing bifurcation cases that has proven to 
be influential to other courts in subsequent cases.28 In addition, 
the opinion acknowledges the inherent problems with certain 
factoring mechanisms and discourages factoring generally 
unless the arrangement meets strict ethical requirements.29

 The Hazlett court concluded that there are four essential 
requirements that must be satisfied when using bifurcated 
fee agreements: (1) The use of two contracts must be in the 

best interests of the client (e.g., the client could not oth-
erwise afford to hire bankruptcy counsel); (2) the attorney 
must provide appropriate disclosures, options and explana-
tions; (3) the client must give his/her informed consent in 
writing; and (4) the attorney’s fees and costs must be reason-
able and necessary.30 Applying this analytical framework to 
the facts of the case, the court found that the attorney had 
met each of these requirements and did not strike down the 
bifurcated fee arrangement.31

 Attorney fee financing lenders and other advocates might 
be quick to point to Hazlett as “approval” of their bifurcated 
arrangements with debtors’ counsel. Such a summary con-
clusion, however, oversimplifies the holding in the case. As 
noted by Hon. Terrence L. Michael in his article reviewing 
the various methods by which chapter 7 attorneys are paid, 
Hazlett offers a very narrow opportunity or “window” for 
debtors’ counsel to attempt to “squeeze through in order to 
provide legal services to debtors and be paid after the case 
is filed.”32 The Hazlett test may or may not be embraced by 
all courts, but where it is, the Hazlett test prongs set a very 
high bar. The Hazlett case also involved unique facts and 
circumstances, not the least of which was the existence of a 
recent legal ethics opinion specifically approving bifurcated 
fee arrangements that was issued by the Utah State Bar. 

Conclusion 
 The German word Schlimmbesserung means, “to make 
things worse through an effort to improve.”33 At the end of the 
day, consumer attorneys simply want to be compensated in a 
fair manner without risk to their licenses or livelihood, and it 
is likely from this simple desire that all of the creative arrange-
ments for the payment of fees have sprung. In fairness to those 
practitioners that have tried new approaches, Congress did not 
design the Bankruptcy Code with a clear and reasonable mech-
anism for a chapter 7 attorney’s compensation. While some 
form of bifurcated fee agreements might be helpful in open-
ing the doors of bankruptcy to clients in need, the use of such 
agreements that pass along the increased expense that results 
from attorneys’ factoring or financing arrangements should not 
be the answer. Such an approach to the payment of attorney’s 
fees would ultimately raise the cost of relief, exposing well-
meaning practitioners to ethical risks and hurting the one party 
that can least afford it: the clients.  abi
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21 Id. at 422.
22 Id.
23 Id.
24 Id. at 443.
25 Id. at 442.
26 See, e.g., Hazlett at *22; Walton v. Clark & Washington PC, 469 B.R. 383 (Bankr. M.D. Fla. 2012); In re 

Slabbinck, 482 B.R. 576 (Bankr. E.D. Mich. 2012).
27 Hazlett at *22.
28 Id.
29 Specifically, In re Hazlett references the Utah State Bar Ethics Committee Advisory Opinion No.  17-06 

(revised), Aug. 16, 2018.

30 Hazlett at *22-23.
31 Hazlett is not alone in recent opinions approving bifurcated fee arrangements. See, e.g., In re Carr, 

613 B.R. 427 (Bankr. E.D. Ky. 2020). The Carr court, however, admonished counsel to be clearer in his 
fee disclosure that the debtor was proceeding under dual fee agreements.

32 Hon. Terrence L. Michael, “There’s a Storm a Brewin’: The Ethics and Realities of Paying Debtors’ 
Counsel in Consumer Chapter 7 Bankruptcy Cases and the Need for Reform,” 94 Am. Bankr. L.J. 387, 
400 (Fall 2020).

33 See German Embassy in Washington’s blog, available at germanyinusa.com/2017/12/22/word-of-the-
week-schlimmbesserung.
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