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Courts sometimes vest parties other than the 
debtor in possession (DIP) with derivative 
standing to pursue claims for the benefit 

of the estate.1 There is little doubt that individual 
creditors and creditors’ committees in chapter 11 
cases may seek derivative standing “to prosecute 
[claims] on behalf of the estate when nobody else 
is willing to do so,”2 when “there is no trustee ... 
and the [DIP] ... has no interest in proving its own 
chicanery.”3 However, there is no consensus that 
creditors in a chapter 7 case may seek and obtain 
derivative standing.4 
 This article considers the statutory authority 
and policy behind the grant of derivative stand-
ing to parties other than a trustee or DIP. It begins 
with an overview of the general requirements for 
derivative standing. Next, this article discusses the 
statutory basis for the grant of derivative stand-
ing, emphasizing the differing statutory rights of 
creditors in chapter 7 cases with their chapter 11 
counterparts. It then discusses the policy behind 
the doctrine of derivative standing, noting that the 
ordinary policy justifications behind its exercise 
are absent where a trustee is appointed. The article 
concludes that, in the absence of textual or policy 
justifications, derivative standing should not be 
available in chapter 7 cases.

General Requirements 
for Derivative Standing 
 Creditors and committees must first seek and 
obtain leave to pursue claims for the benefit of the 
estate.5 To be entitled to derivative standing, the 
movant must show that:

1) a demand has been made upon the statu-
torily authorized party to take action; 2) the 
demand is declined; 3) a colorable claim that 
would benefit the estate if successful exists, 

based on a cost-benefit analysis performed 
by the court; and 4) the inaction is an abuse 
of discretion ... in light of the [DIP]’s duties 
in a Chapter 11 case.6

 Accordingly, upon a proper showing, a bank-
ruptcy court may grant a creditor or creditors’ com-
mittee derivative standing to exercise the same “on 
behalf of the bankruptcy estate for the benefit of 
all creditors.”7 In addition to these requirements, 
the movant must show that it possesses a colorable 
claim that would survive a motion to dismiss.8 
 For example, in In re Copperfield, a creditor 
sought derivative standing “to recover allegedly 
fraudulent conveyances from third parties [on behalf 
of the bankruptcy estate.]”9 In considering the credi-
tor’s motion, the court noted that “[t] he party seek-
ing derivative standing bears the burden of estab-
lishing, by competent evidence, that the proposed 
claims are colorable and that the trustee unjustifi-
ably refused to bring suit.”10 The bankruptcy court 
found that the creditor had “no economic interest in 
the outcome of the proposed litigation, and there-
fore ha [d] no standing to seek authority to prosecute 
the litigation on the estate’s behalf.”11 Because the 
creditor had no economic interest in the outcome 
of the proposed litigation, it lacked constitutional 
standing, and inter alia,12 the court denied the credi-
tor’s motion.13

Statutory Basis for Derivative Standing
 Courts generally point to §§ 105 (a), 1103 (c) (5) 
and 1109 (b) of the Bankruptcy Code as authority 
for the grant of derivative standing.14 Section 105 
vests bankruptcy courts with the equitable power to 
“issue any order, process, or judgment that is nec-
essary or appropriate to carry out the provisions.”15 
Section 1103 (c) allows committees to investigate 
any “matter relevant to the case or to the formula-
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1 See, e.g., Official Comm. of Unsecured Creditors of Cybergenics Corp. ex rel. 
Cybergenics Corp. v. Chinery (In re Cybergenics), 330 F.3d 548 (3d Cir. 2003); Nordberg 
v. Sanchez (In re Chase & Sanborn Corp.), 813 F.2d 1177 (11th Cir. 1987).

2 In re Shelby Motel Grp. Inc., 123 B.R. 98, 103 (N.D. Ala. 1990).
3 Id. See also In re Consolidated Indus. Corp., 360 F.3d 712, 716-17 (7th Cir. 2004); In re 

Commodore Int’l Ltd., 262 F.3d 96 (2d Cir. 2001); Official Comm. of Unsecured Creditors v. 
Austin Fin. Servs. (In re KDI Holdings Inc.), 277 B.R. 493, 504-05 (Bankr. S.D.N.Y. 1999).

4 See Surf N Sun Apts. Inc. v. Dempsey, 253 B.R. 490 (M.D. Fla. 1999) (vacating and 
remanding bankruptcy court’s grant of derivative standing to creditor in chapter 7 case); 
In re On-Site Fuel Serv. Inc., 2020 WL 3703004, at *9-*14 (Bankr. S.D. Miss. May  8, 
2020) (discussing Fifth Circuit standard derivative standing in chapter 11 and 7 contexts, 
and denying motion for such standing in chapter  7 case). But see In re Racing Servs. 
Inc., 540 F.3d 892, 904 (8th Cir. 2008) (holding that derivative standing might be granted 
to chapter 7 creditor); Fogel v. Zell, 221 F.3d 955, 965-66 (7th Cir. 2000) (same).

5 In re Consolidated Indus. Corp., 360 F.3d at 716-17 (citing Fogel, 221 F.3d at 965).
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6 In re Gibson Grp. Inc., 66 F.3d 1436, 1446 (6th Cir. 1995). However, courts often excuse 
creditors from making a demand to pursue claims when such demand would be futile. 
See, e.g., In re Nat. Forge Co., 326 B.R. 532, 544-45 (W.D. Pa. 2005); In re G-I Holdings 
Inc., 313 B.R. 612, 630 (Bankr. D.N.J. 2004) (holding that formal demand to obtain sure 
refusal is not required).

7 In re Shelby Motel Grp. Inc., 123 B.R. 102 (emphasis in original).
8 In re Copperfield Invs. LLC, 421 B.R. 604, 609 (Bankr. E.D.N.Y. 2010).
9 Id. at 606.
10 Id. at 609 (citing PW Ents. Inc. v. N.D. Racing Comm’n (In re Racing Servs. Inc.), 540 F.3d 

892, 900, n.8 (8th Cir. 2008)).
11 Id. at 610.
12 The avoidance action was also untimely under § 546 (a). Id. at 613. See also infra at n.51.
13 Id. at 610-11.
14 See, e.g., In re Cybergenics, 330 F.3d 548; In re Chase & Sanborn Corp., 813 F.2d at 

1180, n.1.
15 11 U.S.C. § 105(a).



tion of a plan” and “perform such other services as are in 
the interest of those represented.”16 Section 1109 similarly 
provides that “a creditor ... may raise and may appear and be 
heard on any issue in a case under [chapter 11].”17 Pursuant 
to these provisions, bankruptcy courts have found the equi-
table power to grant derivative standing to creditors and com-
mittees in chapter 11 proceedings.18 
 Creditors in chapter 7 cases have relatively limited rights. 
The Bankruptcy Code enumerates the following rights of 
creditors in chapter 7 cases: (1) to object to the debtor’s 
claimed exemptions,19 (2) to file an adversary proceed-
ing,20 (3) to object to discharge,21 (4) to request revocation 
of discharge,22 and (5) to request that a case be reopened.23 
Congress did not grant creditors in chapter 7 cases the right 
to “raise and ... appear and be heard on any issue in a case 
under” chapter 7, and “it is generally presumed that Congress 
acts intentionally and purposely when it includes particular 
language in one section of a statute but omits it in another.”25 
Therefore, “in a chapter 7 case, there is no textual basis for 
allowing a creditor to pursue an estate claim derivatively.”26 

Policy Behind Derivative Standing, 
and Its Absence in the Chapter 7 Context
 Sound policy considerations support the doctrine of 
derivative standing in chapter 11 cases, but these consider-
ations do not apply in chapter 7. Except in rare cases,27 the 
DIP exercises the powers of the trustee in chapter 11.28 There 
are times when a DIP might have “no interest in proving 
its own chicanery,”29 even when there is insufficient cause 
to appoint a chapter 11 trustee.30 In such cases, allowing a 
creditor or committee to stand in the shoes of the DIP to 
pursue claims for the benefit of the estate makes vivid sense. 
If a trustee is appointed over the bankruptcy estate, these 
considerations do not apply.
 The policy supporting derivative standing in chapter 11 
cases does not apply in chapter 7 because a trustee and DIP 
have fundamentally different incentives. In a chapter 7 case, 
only the trustee is required to marshal assets and advocate 
for the benefit of the bankruptcy estate,31 so the trustee holds 
the exclusive authority to assert chapter 5 causes of action 
in chapter 7 cases.32 Likewise, only the trustee has the dis-
cretion to abandon property of the estate,33 such as a cause 
of action,34 and such discretion goes hand-in-hand with the 
chapter 7 trustee’s exclusive right to assert actions on behalf 

of the estate.35 The trustee alone possesses such discretion 
because “only the trustee possesses the level of neutrality 
necessary to make an unbiased assessment.”36 
 Moreover, “[c] ommon sense teaches that a disappointed 
creditor with an axe to grind is not likely to remain neutral in 
its assessment.... [Thus,] Congress’s singular grant of stand-
ing to the [chapter 7] trustee makes vivid sense.”37 This sce-
nario is altogether different from one where a DIP lacks the 
incentive to pursue causes of action, and therefore, a court 
should not grant another party derivative standing to pursue 
those claims on behalf of the bankruptcy estate.38 

In the Absence of Strong Legislative 
Support, Derivative Standing Might 
Be Inappropriate in Chapter 7
 Derivative standing should be reserved for cases with-
out bankruptcy trustees, where both statutory and policy 
bases justify its exercise. In In re Cooper, Hon. Stacey 
G. C. Jernigan (U.S. Bankruptcy Court (N.D. Tex.); 
Dallas) explained why derivative standing should be a crea-
ture of chapter 11:

In Chapter 11, there is both a textual basis ... and, fre-
quently, a nontextual, equitable rationale for granting 
a creditor or creditors’ committee derivative standing 
to pursue estate actions....
But in Chapter 7, a trustee has a unique role as an 
independent fiduciary, with a completely differ-
ent perspective and interest in a bankruptcy estate 
than an individual creditor. The trustee also does 
not have the potential for conflicts of interest that a 
[DIP] sometimes has, since the trustee has no pre-
petition relationship with the debtor’s management, 
shareholders or creditors. For these reasons, there 
would seem to be no equitable rationale to devi-
ate from the Bankruptcy Code’s apparent remedial 
scheme vis-à-vis avoidance actions and other estate 
causes of action.39

 A duly appointed bankruptcy trustee has the exclusive 
authority to pursue chapter 5 causes of action for the benefit 
of the bankruptcy estate. Thus, “allowing a creditor — a non-
statutory fiduciary — to go forward in the Chapter 7 trustee’s 
stead could facilitate a creditor ‘hijacking’ a Chapter 7 bank-
ruptcy case in a manner that Congress did not envision.”40

 Surf N Sun Apts. Inc. v. Dempsey aptly illustrates this 
position.41 In Dempsey, the creditor “filed a motion for [the] 
authority to file suit to recover fraudulent transfers of the 
debtors’ property, arguing that the trustee [did] not have 
the resources to aggressively pursue the available actions to 
recover transferred assets,”42 and the bankruptcy court grant-
ed that motion.43 The debtor appealed. 

16 11 U.S.C. § 1103(c).
17 11 U.S.C. § 1109(b).
18 See, e.g., In re Cybergenics, 330 F.3d at 568-69.
19 11 U.S.C. § 522(l).
20 Fed. R. Bankr. P. 7001.
21 11 U.S.C. § 727(c)(1).
22 11 U.S.C. § 727(d). 
23 11 U.S.C. § 350(b); Fed. R. Bankr. P. 5010 (allowing any “party-in-interest” to move to reopen for cause).
24 BFP v. Resolution Trust Corp., 511 U.S. 531, 537 (1994).
25 11 U.S.C. § 1109(b). See also Dempsey, 253 B.R. at 494-95 (vacating and remanding bankruptcy court’s 

grant of derivative standing to creditor in chapter 7 case).
26 In re Salander, 472 B.R. 213, 220 (Bankr. S.D.N.Y. 2012) (citing In re Cooper, 405 B.R. 801, 804 (Bankr. 

N.D. Tex. 2009)).
27 See 11 U.S.C. § 1104(a) (permitting appointment of trustee in chapter 11 case “for cause....”).
28 11 U.S.C. § 1107(a).
29 In re Shelby Motel Grp. Inc., 123 B.R. at 103.
30 11 U.S.C. § 1104(a) (listing “fraud, dishonesty, incompetence, or gross mismanagement of the affairs of 

the debtor by current management ... or similar cause” to justify appointment of chapter 11 trustee).
31 See 11 U.S.C. § 704.
32 11 U.S.C. §§ 544, 545, 547, 548, 549, 550, 553(b), 724(a).
33 11 U.S.C. § 554(a).
34 In re Lahijani, 325 B.R. at 287.

35 11 U.S.C. §§ 544, 547, 548.
36 Dempsey, 253 B.R. at 494.
37 Id. (emphasis added).
38 See, e.g., In re Cybergenics, 330 F.3d at 568-69; In re Shelby Motel Grp. Inc., 123 B.R. 98.
39 In re Cooper, 406 B.R. 80 at 804.
40 Id. at 812. See also In re On-Site Fuel Servs. Inc., 2020 WL 3703004 (Bankr. S.D. Miss. May 8, 2020).
41 253 B.R. at 490.
42 Id. at 491 (internal quotation marks omitted).
43 Id. at 492.
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 The creditor argued that § 503 (b) (3) (B) envisions the grant 
of derivative standing to individual creditors to pursue actions 
for the benefit of the estate, but the district court explained 
that such reliance was misplaced because § 503 (b) (3) (B) 
“does not itself confer standing.”44 The district court acknowl-
edged that some courts have allowed “bankruptcy courts to 
grant derivative standing to creditors [to] institute avoidance 
actions on behalf of the estate upon showings of particularly 
extraordinary circumstances,”45 and noted that such courts 
rely on “equity, not the Code,”46 to do so. 
 However, “[i] n light of the Supreme Court’s instruction [in 
Ahlers],” the district court declined to “unilaterally expand the 
confines of section 548 under the guise of equity by adopting 
the judicially crafted ‘extraordinary circumstances’ exception 
to Congress’s singular grant of standing to the trustee.”47 After 
noting that the creditor was “not without recourse should the 
trustee shirk his statutory duty to pursue worthwhile fraudu-
lent transfer actions,”48 Dempsey held that a grant of derivative 
standing “must come from Congress and not the courts.”49

Conclusion
 Textual and policy considerations weigh against the 
application of derivative standing in chapter 7 cases. In 
chapter 11 cases, bankruptcy courts have the equitable power 
to grant derivative standing to creditors and committees to 
pursue claims for the benefit of the estate in furtherance of 
specific Code provisions, and policy considerations support 
the grant of such standing where the DIP has a conflict of 
interest against pursuing colorable claims that would benefit 
the estate. 
 In contrast, the relatively limited rights of creditors 
and the exclusive grant of authority to the trustee to pur-
sue claims for the benefit of the estate in chapter 7 cases 
weigh against the grant of derivative standing to credi-
tors in such cases. This conclusion promotes the policy of 
allowing the chapter 7 trustee to make unbiased decisions 
to maximize the value to the estate, which Congress has 
left to its sole discretion.50  abi
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44 Id. (quoting In re Vogel Van & Storage Inc., 210 B.R. 27, 32, n.4 (N.D.N.Y. 1997)).
45 Id. at 493 (internal quotation marks omitted).
46 Id. (quoting In re SRJ Enters. Inc., 151 B.R. 189, 194 (Bankr. N.D. Ill. 1993)).
47 Id.
48 Id. at 494 (citing 11 U.S.C. §§ 324, 704).
49 Id. at 495.

50 The author notes that creditors in chapter  7 cases may yet pursue a claim that only the trustee has 
the statutory authority to assert in connection with a chapter  7 case after the trustee abandons such 
claim. See In re Wilton Armetale Inc., 968 F.3d 273 (3d Cir. 2020) (holding that chapter  7 trustee’s 
statutory authority to assert chapter 5 causes of action was distinguishable from constitutional standing). 
For a discussion of the Wilton Armetale opinion and its implications, see Bill Rochelle, “Creditors Have 
Standing but Not Authority to Pursue Estate Claims, Third Circuit Says,” Rochelle’s Daily Wire (Aug. 7, 
2020), available at abi.org/newsroom/daily-wire/creditors-have-standing-but-not-authority-to-pursue-
estate-claims-third-circuit (last visited Sept. 23, 2020).
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