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Foreign banks often use U.S. correspondent 
accounts to execute dollar-denominated 
transactions that otherwise have no con-

nection to the U.S.1 A recent decision from Hon. 
Sean H. Lane of the U.S. Bankruptcy Court for 
the Southern District of New York in Official 
Comm. of Unsecured Creditors of Arcapita 
Bank B.S.C.(c) v. Bahrain Islamic Bank (In re 
Arcapita Bank B.S.C.(c))2 underscores that even 
if a financial transaction is between two foreign 
banks and governed by foreign law, use of a U.S. 
correspondent account to implement the transac-
tion might subject the parties to jurisdiction by 
a U.S. court. 
 
Arcapita Facts
 Arcapita Bank, a Bahraini investment bank, 
made discrete short-term investments (“place-
ments”)  through two other foreign banks, 
Bahrain Islamic Bank (“BisB”) and Tadhamon 
Capital B.S.C. (together with BisB, the “banks”). 
Placements were made under investment agree-
ments (the “placement agreements”), pursu-
ant to which the banks would submit an offer to 
Arcapita specifying, among other things, the pro-
posed amount of the investment, the commodities 
or securities to be purchased on Arcapita’s behalf, 
the specific bank account into which they would 
receive Arcapita’s funds, the return that Arcapita 
would earn on the investment, and a maturity date. 
Upon maturity, the banks were obligated to transfer 
to Arcapita an amount equal to the original invest-
ment, plus the agreed-upon return (the “placement 
proceeds”). Significantly, the placement agreements 
were negotiated and signed in Bahrain and governed 
by Bahraini law. 
 Three placements were at issue in Arcapita. 
On March 14, 2012, Arcapita entered into a place-
ment with BisB by transferring $10 million from its 
account at JP Morgan Chase Bank in New York to 
BisB’s correspondent account at JP Morgan in New 
York. The same day, BisB transferred the funds to 

its London broker to purchase commodities for 
Arcapita. The BisB placement was set to mature two 
weeks later. 
 On March 15, 2012, Arcapita entered into two 
placements with Tadhamon, each for $10 million. 
Because Tadhamon did not maintain its own U.S. 
correspondent account, it directed Arcapita to trans-
fer the funds to a New York correspondent account 
of its Bahraini bank. The funds then were trans-
ferred immediately to Bahrain to purchase Bahraini 
securities on Arcapita’s behalf. The Tadhamon 
placements were set to mature in two weeks and 
one month, respectively.
 On March 19, 2012, Arcapita commenced vol-
untary chapter 11 cases in New York. On each of 
the applicable maturity dates, which occurred post-
petition, the banks refused to deliver the placement 
proceeds to Arcapita. Instead, the banks informed 
Arcapita that pursuant to Bahraini law, they were 
withholding the funds as a setoff against Arcapita’s 
existing debts to them.3

 Arcapita’s confirmed reorganization plan autho-
rized the official committee of unsecured creditors 
(the “committee”) to pursue claims against the 
banks. The committee commenced an adversary 
proceeding against each bank, asserting claims for 
the following: breach of contract; turnover of the 
placement proceeds pursuant to §§ 541, 542 and 550 
of the Bankruptcy Code; avoidance and recovery of 
the placements as preferential transfers pursuant to 
§§ 547 and 550 of the Bankruptcy Code; and viola-
tion of the automatic stay pursuant to § 362 (a) of the 
Bankruptcy Code.
 
The Banks’ Personal Jurisdictional 
Challenge Rejected by District Court
 The banks filed motions to dismiss the lawsuits, 
challenging the bankruptcy court’s ability to exercise 
specific personal jurisdiction (i.e., transaction-specif-
ic jurisdiction) over them based solely on their use of 
correspondent accounts to execute the placements.4 
In an opinion issued on March 30, 2016, the district 
court reversed the bankruptcy court’s dismissal of the 
complaints.5 After surveying controlling case law on 

Mark Tsukerman
Cole Schotz PC
New York

The Cautionary Tale of Arcapita
Foreign Banks Are Subject to U.S. Jurisdiction if They Use 
a U.S. Bank Account for Foreign Transactions

1 Financial institutions use correspondent accounts to facilitate cross-border transactions: 
“Typically, foreign banks are unable to maintain branch offices in the [U.S.] and therefore 
maintain an account at a [U.S.] bank to effect dollar transactions.... Without correspon-
dent banking ... it would often be impossible for banks to provide comprehensive nation-
wide and international banking services — among them, the vital capability to transfer 
money by wire with amazing speed and accuracy across international boundaries.” Licci 
v. Lebanese Canadian Bank SAL, 673 F.3d 50, 56 (2d Cir. 2012) (internal citations and 
quotations omitted). 

2 575 B.R. 229 (Bankr. S.D.N.Y. 2017) (“Arcapita II”).
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3 Based on the parties’ pre-existing relationship, Arcapita already owed BisB 
$9,774,096.15 and Tadhamon $18,497,734.48 on account of unmatured investments.

4 The committee conceded that it did not plead a prima facie case for general personal 
jurisdiction (i.e., all-purpose jurisdiction) over the banks, which could be established only 
by showing “continuous and systemic” general business contacts with the forum state.
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personal jurisdiction in the context of correspondent accounts, 
the district court found that personal jurisdiction may lie — 
even if a defendant’s use of a correspondent account is limited 
to a single instance. The rule, the district court declared, is that 
“use of a correspondent bank account, even if the defendant 
has no other contacts with New York, satisfies the first prong 
of New York’s long-arm statute so long as the use was pur-
poseful and not coincidental or adventitious.”6 
 The district court highlighted that the banks, not Arcapita, 
set the terms of each placement, selected U.S. dollars as the 
currency in which to execute the transactions, and purpose-
fully designated New York correspondent bank accounts 
to receive the funds. The district court concluded that “the 
Banks were not simply complicit, or even mere partici-
pants, in the selection of the New York correspondent bank 
accounts. Rather, the selection of the New York correspon-
dent bank accounts that received the funds originated with 
the Banks; they actively directed the funds at issue into those 
New York accounts.”7 
 Moreover, the committee’s preference claim “arose” from 
that very transaction (i.e., the banks’ use of the correspondent 
accounts in New York and the receipt of funds in the chosen 
accounts). Therefore, the banks could be sued under § 547 in 
the U.S.: “[W] hen a defendant purposely selects and uses a 
correspondent bank account to effectuate a particular trans-
action, and a plaintiff later files a lawsuit asserting a cause 
of action arising out of that transaction, the defendant can 
hardly claim that it could not have foreseen being hauled into 
court in the forum in which the correspondent bank account 
it had selected is located.”8 Lastly, the district court found 
that exercising personal jurisdiction over the banks was rea-
sonable and constitutionally sound.9

 
Dismissal Based on the Doctrine 
of International Comity Denied
 The banks subsequently sought dismissal on two alter-
native theories: the doctrine of international comity and 
the presumption against extraterritorial application of fed-
eral statutes. Under international comity, “states normally 
refrain from prescribing laws that govern activities connect-
ed with another state when the exercise of such jurisdiction 
is unreasonable.”10 The doctrine is “concerned with main-
taining amicable working relationships between nations, a 
‘shorthand for good neighbourliness, common courtesy and 
mutual respect between those who labour in adjoining judi-
cial vineyards.’”11 In short, international comity is a form of 
abstention that serves as a “discretionary rule of practice, 
convenience, and expediency.”12 
 The banks argued that the cases should be dismissed 
because there is a conflict between U.S. bankruptcy law 

and the laws of Bahrain, and that applying U.S. law under 
the circumstances would be unreasonable because the par-
ties expected Bahraini law to govern their relationship. The 
committee contended that the doctrine was inapplicable 
because there was no parallel foreign legal proceeding to 
which the court could defer. The bankruptcy court referred to 
the Second Circuit’s decision in Maxwell Comm’n Corp., in 
which the court of appeals explained that international comi-
ty combines two distinct doctrines: “legislative or prescrip-
tive comity” and “adjudicatory comity.”13 The former is a 
“canon of construction” that “guides domestic courts as they 
decide the extraterritorial reach of federal statutes.”14 The lat-
ter involves a U.S. court’s discretion to abstain from exercis-
ing jurisdiction over a case when that case also is pending in 
a foreign court with proper jurisdiction.15

 The bankruptcy court disagreed with the committee’s 
position that international comity can never apply without 
a parallel foreign proceeding. However, it concluded that 
exercising jurisdiction was appropriate under prescriptive 
comity grounds. In so doing, the court referred to the factors 
delineated in the Restatement (Third) of Foreign Relations 
Law of the U.S. § 403 (1) to evaluate whether abstention was 
appropriate as a matter of prescriptive comity. Guided by 
the district court’s decision in Arcapita I, the court made the 
following observations in its analysis: 

• The link between the U.S., as the regulating country, 
and the subject activity is sufficiently strong given that the 
transfers occurred using U.S. correspondent bank accounts; 
• Although Arcapita is a foreign entity, it filed a chapter 11 
petition in the U.S. and created an “estate” under § 541;
• The banks should not be surprised to be litigating in 
the U.S., given that they purposefully selected and used 
a correspondent bank account in New York to effectuate 
the placements; 
• Potential application of Bahraini law does not mandate 
abstention given that the bankruptcy court is capable of 
applying foreign law;
• The Bankruptcy Code provisions underlying the com-
mittee’s claims are bedrock protections afforded to 
Arcapita’s creditors, and the U.S. has a strong interest in 
adjudicating them; and 
• The committee may not be able to obtain similar relief 
under Bahraini law, particularly because there was no 
parallel foreign insolvency proceeding.

Thus, the bankruptcy court concluded that the factors 
weighed in favor of exercising jurisdiction and against 
abstention based on international comity.16

The Presumption Against 
Extraterritorial Application of Federal 
Statutes Equally Unavailing 
 Next, the court addressed the presumption against extra-
territoriality, which “is a longstanding principle of American 

5 Official Comm. of Unsecured Creditors of Arcapita Bank B.S.C.(c) v. Bahrain Islamic Bank (In re Arcapita 
Bank B.S.C.(c)), 549 B.R. 56 (S.D.N.Y. 2016) (“Arcapita I”), rev’g, 529 B.R. 57 (Bankr. S.D.N.Y. 2015).

6 Arcapita I at 67-68. The first prong of New York’s long-arm statute requires that the party has transacted 
business in New York. N.Y.C.P.L.R. § 302(a) (McKinney 2013).

7 Id. at 69 (emphasis in the original). 
8 Id. at 68.
9 Id. at 71.
10 Arcapita II, 575 B.R. at 237 (quoting Maxwell Comm’n Corp. v. Societe Generale (In re Maxwell Comm’n 

Corp.), 93 F.3d 1036, 1047-48 (2d Cir. 1996)).
11 Id. at 237 (quoting JP Morgan Chase Bank v. Altos Hornos de Mex., S.A. de C.V., 412 F.3d 418, 423 

(2d Cir. 2005)).
12 Id. (internal quotation marks omitted). 

13 Id. at 238. 
14 Id. (quoting Mujica v. AirScan Inc., 771 F.3d 580, 598 (9th Cir. 2014)).
15 Id. (citing Maxwell Comm’n Corp., 93 F.3d at 1047, and Mujica, 771 F.3d at 599).
16 Arcapita II, 575 B.R. at 239.
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law ‘that legislation of Congress, unless a contrary intent 
appears, is meant to apply only within the territorial jurisdic-
tion of the United States.’”17 In determining whether the pre-
sumption applies, courts consider two questions: (1) whether 
Congress intended for the relevant statute to apply extrater-
ritorially, and (2) whether the litigation at issue involves an 
extraterritorial application of the statute in question.18 
 With respect to the committee’s preference claim under 
§§ 547 and 550, the banks argued that the transfers at issue 
were consummated abroad and should therefore not be gov-
erned by U.S. law. Guided by the district court’s findings in 
Arcapita I and focusing on the initial transfers into the U.S. 
correspondent bank accounts, as those were the ones that 
“deplete [d] the property that would have become property of 
the estate,” the bankruptcy court disagreed.19 The court instead 
concluded that the conduct at issue “touched and concerned 
the [U.S.] in a manner sufficient to displace the presumption 
against extraterritoriality.”20 That being said, because Judge 
Lane concluded that the transfers were domestic and not for-
eign, he did not need to reach the issue of whether the estate’s 
avoidance powers apply extraterritorially.
 The bankruptcy court next considered the committee’s 
claims pursuant to §§ 541, 542 and 550 for turnover of the 
placement proceeds, and pursuant to § 362(a) for violation 
of the automatic stay based on the banks’ asserted setoff 
and exercise of control over the placement proceedings. The 
court easily concluded that these claims were based on statu-
tory provisions that applied extraterritorially because they 
were all premised on the banks’ alleged improper control 
over property of the estate. “Property of the estate” includes 
the debtor’s interests in property “wherever located and by 
whomever held,” whether that property is located in the U.S. 
or a foreign jurisdiction.21 Thus, Congress intended for the 
Bankruptcy Code provisions relating to estate property to 
apply extraterritorially.22

Arcapita Postscript
 Judge Lane entered orders denying the motions to dis-
miss the adversary proceedings on Nov. 3, 2017. On Nov. 17, 

2017, the banks filed a motion pursuant to Rule 23 of the 
Federal Rules of Civil Procedure, asking Judge Lane to alter 
or amend those orders on two grounds. 
 The banks argued that there was an intervening change of 
controlling law, based on the Second Circuit’s recent deci-
sion in Bascuñán v. Elsaca.23 They also contend that Judge 
Lane “may have overlooked” controlling decisional author-
ity regarding the standard for determining when a transac-
tion is “domestic” under the U.S. Supreme Court’s test in 
Morrison.24 As of late December 2017, a hearing on the 
motion to amend had not been scheduled. 
 The authors note that Bascuñán is arguably distin-
guishable from the facts in Arcapita. There, the Second 
Circuit was confronted with an issue of first impression 
as to whether plaintiffs plausibly pled a “domestic injury” 
to their business within the meaning of § 1964 (c) of the 
Racketeer Influenced and Corrupt Organizations Act. The 
court in Bascuñán held that “use of bank accounts located 
within the [U.S.] to facilitate or conceal the theft of proper-
ty located outside of the [U.S.] does not, on its own, estab-
lish a domestic injury.”25 The court also held that where 
the alleged injury is to property, including money, “absent 
some extraordinary circumstance, the injury is domestic if 
the plaintiff’s property [i.e., the money] was located in the 
[U.S.] when it was stolen or harmed, even if the plaintiff 
himself resides abroad.”26 
 
Conclusion
 Although the use of U.S. correspondent banks for 
cross-border transactions is common and may even be 
required for particular financial dealings, foreign defen-
dants can no longer assume that a single “intermediary” 
transfer of funds through a U.S. correspondent bank 
account will allow them to escape U.S. jurisdiction, even 
when the underlying contractual relationship is governed 
by foreign law and was negotiated and consummated 
overseas. Arcapita necessarily teaches that foreign enti-
ties must examine their transactions in the U.S. more 
carefully to avoid running afoul of key Bankruptcy Code 
provisions.  abi
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17 Id. at 242 (quoting Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 255 (2010)).
18 Id. at 243.
19 Id. at 244 (quoting Spizz v. Goldfarb Seligman & Co. (In re Ampal-Am. Isr. Corp.), 562 B.R. 601, 613 

(Bankr. S.D.N.Y. 2017)).
20 Id. at 245.
21 Id. at 250-51 (quoting 11 U.S.C. § 541(a)).
22 Id. at 251.

23 874 F.3d 806 (2d Cir. 2017).
24 561 U.S. 247 (2010).
25 Bascuñán, 874 F.3d at 819.
26 Id. at 820-21.
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