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In most reported cases, the elements of a prefer-
ence action under § 547 (b) of the Bankruptcy 
Code are uncontested and the litigation centers 

on the statutory defenses.1 However, a number of 
reported cases have recently addressed litigation 
over the preference elements, discussing anteced-
ent debt, the expanded insider’s preference period, 
rebutting insolvency and the hypothetical chapter 
7 case. These cases instruct practitioners and liti-
gants to not be too quick to concede the elements of 
a preference action. In appropriate circumstances, 
the defendant could opt to hold the plaintiff to its 
burden of proof. 
 As the plaintiff pursuing the avoidance of a pref-
erential transfer, the trustee or debtor has the burden 
of proving by a preponderance of the evidence that 
a transfer of the debtor’s interest in property was for 
the benefit of a creditor on account of an anteced-
ent debt and that the transfer was made while the 
debtor was insolvent within 90 days before the peti-
tion was filed,2 or within one year before the petition 
was filed if the creditor was an insider.3 In addition, 
the plaintiff must establish that the creditor received 
more than the creditor would have received if the 
case had been a chapter 7 case, the transfer had 
not been made and the creditor received the pay-
ment pursuant to the Bankruptcy Code.4 Because 
the plaintiff must prove each of these elements by a 
preponderance of the evidence, the defendant could 
challenge the sufficiency of the plaintiff’s proof. 
The cases discussed in this article illustrate the suf-
ficiency-of-the-evidence defense in action.
 
Antecedent Debt and Prepayment 
for Goods and Services
 The U.S. Bankruptcy Court for the District 
of Delaware outlined the requirements for prov-
ing antecedent debt in In re New Page Corp.5 In 
that case, the trustee sued to recover the debtor’s 
$351,709.20 payment to the defendant for goods 
and services, arguing that the payment was for an 
antecedent debt. The facts revealed that before fil-
ing its chapter 11 petition, the debtor negotiated 
a contract with the defendant for the manufactur-

ing of custom-made drainage equipment, received 
the defendant’s invoice, and issued a check to the 
defendant for the full amount of its invoice. The 
defendant began working on the debtor’s project 
after it received the debtor’s payment. The debtor 
filed its petition eight days later. In arguing that the 
payment was preferential, the trustee relied on the 
date of the defendant’s invoice rather than the date 
of manufacture or delivery. 
 The bankruptcy court found that the defendant 
did not manufacture or deliver anything to the debtor 
before it received the payment. The court noted that 
an “antecedent debt” is incurred before the alleged 
preferential transfer and that a debt is incurred when 
the debtor becomes obligated to pay. In the context of 
a sale of goods or services, the court noted that a debt-
or incurs a debt when the debtor receives the goods 
or services, not when the seller tenders its invoice.6 
Accordingly, the court was satisfied that the debtor’s 
check was a pre-payment for the custom work and 
therefore was not made because of antecedent debt. 
 The U.S. District Court for the District of 
Delaware affirmed,7 noting that “[i] t is well estab-
lished that advance payments are prima facie, not 
preferences, because the transfer ... is not for or on 
account of an antecedent debt.”8 Here, the debtor made 
the payment both before the defendant manufactured 
any goods and before the debtor and the defendant 
finalized the specifications for payment.9 Therefore, 
the payment was not for an antecedent debt. 
 The lesson of NewPage Corp. is that when 
representing a preference defendant, practitioners 
should ensure that the alleged preference payment 
is not a pre-payment. The date on which the obliga-
tion to pay arose is determinative. In a sales trans-
action involving goods or services, the debt will 
coincide with the seller’s delivery or performance. 
Defendants should closely scrutinize other types of 
business transactions to identify precisely when the 
debtor became obligated to pay. 

The Insider’s Preference Period 
and Corporate Relationships
 The U.S. Bankruptcy Court for the Eastern 
District of Kentucky recently analyzed the expand-
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ed preference period for insiders10 in the case of In re 
Licking River Mining LLC.11 In this case, the trustee asked 
the bankruptcy court to expand the preference period to one 
year, seeking to avoid $250,000 in transfers. The trustee 
alleged that the defendant, a closely held corporation, was 
an insider — statutory or nonstatutory — because its owner 
had served on the debtor’s board of directors and had input 
on the debtor’s payment of debts. 
 The facts revealed that the debtors made many pay-
ments to the defendant for goods and services during 
the year preceding the debtor’s petition, and at some 
point, the defendant’s owner/president had served on the 
debtor’s board of directors. Relying on these facts, the 
trustee claimed that the defendant’s owner/president was 
on both sides of the transactions between the debtor and 
defendant, thus influencing the debtor’s payment to the 
defendant. Therefore, the trustee argued, the defendant 
was an insider. 
 To decide this issue, the bankruptcy court analyzed 
the defendant’s insider status based on the defendant’s 
actions — not the actions of its owner/president. The court 
concluded that the defendant was not a statutory insider12 
because the defendant’s conduct and relationship with the 
debtor did not fall within any of the statutory definitions.13 
The court also concluded that it could not impute insider 
status to the defendant based on the defendant’s president/
owner’s relationship with the debtor. Finally, the court con-
cluded that the defendant was not a nonstatutory insider.14 
On this point, the court found that the facts showed that 
the defendant had a sufficiently close relationship with 
the debtor for the defendant to be deemed an insider of a 
debtor.15 The court noted that the trustee had conflated the 
defendant’s president/owner, an individual, with the defen-
dant, a corporation. Thus, the trustee’s attempt to cast the 
defendant in the role of a statutory insider fell flat, and the 
court applied the 90-day preference period.16

 The lesson of Licking River is that a corporation is not 
merely the sum of its parts, nor is it the alter-ego of its own-
ers — not even when one individual wholly owns the cor-
poration. Instead, a corporation is an actor to be evaluated 
based on its conduct independently of its owners and officers, 
who could have their own relationships with the debtor. In 
the end, the court will scrutinize the advantages of the alli-
ance and might not recognize the benevolence of the behav-
ior to be a defense. 
 
Rebutting Insolvency and Avoidance 
Under Other Applicable Law
 The U.S. Bankruptcy Court for the Middle District of 
Georgia addressed the insolvency requirement in the case of 
In re Alpha Protective Services Inc.17 In this case, the trustee 
sought to avoid a $100,000 payment that the debtor made to 

the defendant (one of its board members). The defendant had 
extended a short-term loan to the debtor so that the debtor 
could make its monthly payroll. More than a year later, the 
debtor filed for bankruptcy relief.18 

 The trustee pursued avoidance under the Fair Debt 
Collection Practices Act (FDCPA), pursuant to § 544 (b) (1) 
of the Bankruptcy Code, which authorizes avoidance under 
any applicable law.19 In this instance, the trustee assumed 
the position of the Internal Revenue Service as an unsecured 
creditor.20 Under the FDCPA presumption of insolvency, the 
trustee argued that the debtor was presumed to be insolvent 
when it repaid the loan because “it was not paying its debts 
as they fell due.”21 
 To prove insolvency, the trustee offered the affidavit of a 
certified public accountant (CPA), who analyzed the debtor’s 
financial condition before it repaid the loan. Based primarily 
on six particular debts, the CPA concluded that the debtor 
was insolvent. In response, the defendant argued that the 
CPA reviewed financial reports that did not cover the time of 
the transfer and that the CPA omitted other debts that it had 
paid. The court found that the omissions in the trustee’s evi-
dence left a genuine issue of material fact about the debtor’s 
insolvency behind. Therefore, it denied summary judgment.22

 The lesson of Alpha Protective Services is that the 
plaintiff in a preference action must proceed upon a careful 
analysis of the totality of the circumstances of the debtor’s 
financial condition. More particularly, under the FDCPA, all 
of the debtor’s debts should be considered when evaluating 
whether the debtor is paying its debts when due. 

Rebutting Insolvency with Proof 
of Debtor’s Financial Condition
 The U.S. Bankruptcy Court for the Southern District 
of New York looked at the insolvency requirement in In re 
Continuityx Inc.23 In this case, the trustee sought to avoid 
$28,541.31 that had been paid to the defendant for account-
ing services during the 90 days immediately preceding the 
debtor’s bankruptcy. The defendant admitted that the debtor 
made the payments during the preference period and that the 

10 11 U.S.C. § 547(b)(4).
11 Spradlin v. Wrigley’s 7-711 Inc. (In re Licking River Mining LLC), 572 B.R. 830 (Bankr. E.D. Ky. 2017).
12 11 U.S.C. § 101(31).
13 In re Licking Riving Mining LLC, 572 B.R. 830, 838-39 (2017).
14 Id. at 839 (citing Spradlin v. Monday Coal LLC, No. 16-1035, 571 B.R. 241, 253, 2017 WL 1380270 

(Bankr. E.D. Ky. April 13, 2017)).
15 Id.
16 11 U.S.C. § 547(c)(9).
17 In re Alpha Protective Servs. Inc., 570 B.R. 888 (Bankr. M.D. Ga. 2017).

18 By proceeding to avoid the insider preference under the Fair Debt Collection Practices Act, the trustee 
gained the benefit of the two-year reach-back period established by 28 U.S.C. § 3306 (b) (3).

19 Id. at 891-92.
20 Under 28 U.S.C. § 3304(a)(2), the IRS had standing to bring an insider preference claim against the board 

member. In re Alpha Protective Servs. Inc., 570 B.R. 888, 891-92 (M.D. Ga. 2017). This statute defines 
an “insider” the same way as the Bankruptcy Code does. Id. at 893.

21 28 U.S.C. § 3302.
22 570 B.R. at 895.
23 In re Continuityx Inc., 569 B.R. 29, 35 (Bankr. S.D.N.Y. 2017).
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payments enabled the defendant to receive more than it oth-
erwise would have. However, the defendant argued that the 
debtor was solvent at the time of the transfers.
 The defendant in a preference action could rebut the pre-
sumption of insolvency with evidence of the debtor’s finan-
cial condition at the time of the transfers. If the defendant 
is successful in this regard, the trustee is required to prove 
the debtor’s insolvency by a preponderance of the evidence. 
In the corporate context, “insolvent” means a “financial 
condition such that the sum of such entity’s debts is greater 
than all of such entity’s property, at a fair valuation, exclu-
sive of (i) property transferred, concealed, or removed with 
intent to hinder, delay, or defraud such entity’s creditors; 
and (ii) property that may be exempted from property of the 
estate under section 522 of the Bankruptcy Code.”24

 In an effort to rebut the presumption of insolvency, the 
defendant, who was acting pro se, submitted the debtor’s 
Form 10-K and Form 10-Q, which the debtor had filed with 
the Securities and Exchange Commission (SEC) for the quar-
ter that ended Sept. 30, 2012. The defendant argued that the 
debtor’s SEC filings showed that the company was solvent. 
However, because both filings related to the debtor’s finan-
cial condition before the transfer period, the bankruptcy court 
concluded that they were not sufficient to rebut the presump-
tion of insolvency during the transfer period. Therefore, the 
insolvency presumption prevailed.25 
 The lesson of Continuityx is that a defendant in a prefer-
ence action that attempts to rebut the presumption of insol-
vency needs to proceed upon a careful analysis supported 
with expert testimony related to the debtor’s financial condi-
tion during the transfer period. The timing of the transfer as it 
relates to the debtor’s alleged insolvency is the key. Evidence 
of solvency before the preference period will not suffice. 

Hypothetical Chapter 7 Cases 
and Hypothetical Preference Actions
 The U.S. Court of Appeals for the Ninth Circuit addressed 
the scope of a hypothetical chapter 7 in the case of In re 
Tenderloin Health.26 The facts of the case set up a couple of 
interesting issues. 
 When the debtor decided to stop operating and settle its 
affairs, it owned real property worth $1,295,000 and it owed 
the defendant/bank $190,595.50 for a repayment of an unse-
cured loan. The debtor sold its real property and used the 
proceeds to pay the defendant in full before depositing the 
$526,402.05 balance into a deposit account with the defendant. 
The debtor filed a chapter 7 petition less than a month later.
 The bankruptcy trustee sought to avoid the loan payment 
to the defendant. To prevail, the trustee had to demonstrate 

that because of that payment, the defendant received more 
than it otherwise would have in a hypothetical chapter 7 liq-
uidation.27 The trustee argued that in a hypothetical liquida-
tion, both the loan payment and deposit would be avoided, 
leaving a balance of $37,713.87 in the debtor’s deposit 
account with the defendant on the petition date. Thus, the 
defendant would have received far less than full satisfaction 
of its loan. 
 In response, the defendant argued that the court cannot 
consider a hypothetical preference action in a hypothetical 
liquidation. The defendant also argued that the deposit was 
not an avoidable preference because it had a right of setoff 
against the balance of the deposit account, which was suf-
ficient to cover the debt payment. 
 The bankruptcy court granted the defendant’s motion for 
summary judgment, finding that the defendant had a right of 
setoff and that the debtor’s deposit account contained at least 
the amount of the debt on the petition date. The bankrupt-
cy court rejected the trustee’s claim that the trustee would 
avoid the $526,402.05 deposit in a hypothetical liquidation 
through a hypothetical preference action, thereby leaving 
only $37,000 in the debtor’s account subject to the defen-
dant’s right of setoff. The district court affirmed.
 The Ninth Circuit reversed. The circuit court concluded 
that subject to a few limitations, a bankruptcy court could 
consider a hypothetical preference action as part of a hypo-
thetical chapter 7 liquidation: The facts must warrant the 
inquiry, the evidence must support it, and it must comply 
with other provisions of law.28 In the end, the court concluded 
that the $526,402.05 deposit would constitute an avoidable 
preference in a hypothetical liquidation.29

 Tenderloin teaches that the scope of a hypothetical chap-
ter 7 case is co-extensive with a real chapter 7 case. If the 
facts support hypothetical claims, including hypothetical 
preference actions, the bankruptcy court will factor those into 
the analysis for determining the outcome of the hypothetical 
case. This has the potential to become a powerful tool in the 
trustee’s litigation strategy, making it easier in some circum-
stances for the trustee to prove that the defendant received 
more than it otherwise would have.

Conclusion
 The recent series of decisions involving affirmatively 
proving the § 547 (b) preference payment elements is a good 
reminder to practitioners not to forget the prima facie ele-
ments of preferences. It is important for the plaintiff in an 
avoidance action to prepare to prove these elements. Likewise, 
in representing a defendant, it is important to put the plaintiff 
to the test of affirmatively proving the § 547 (b) elements.  abi
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24 11 U.S.C. § 101(32).
25 In re Continuityx Inc., 569 B.R. 29, 36 (2017).
26 In re Tenderloin Health, 849 F.3d 1231 (9th Cir. 2017).

27 849 F.3d at 1234.
28 Id. 
29 Id. at 1245.
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