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All signs point toward more consumer bank-
ruptcy cases involving delinquent auto 
loans, and outstanding auto loan debt has 

been climbing. Most people take on debt to finance 
the purchase of a car.2 More Americans now have 
an auto loan rather than a mortgage.3 Seven-year 
(or longer) auto loans are becoming the norm rather 
than outliers.4 Not surprisingly, auto loan delinquen-
cies are on the rise.5 
 When people file for bankruptcy, they bring their 
auto loans with them. In a forthcoming article, the 
authors document what happens to households with 
automobiles and their auto loans when they file for 
bankruptcy.6 Data from the Consumer Bankruptcy 
Project (CBP), a long-running study of persons who 
file bankruptcy, are used. The authors’ data show that 
the people who file for bankruptcy own vehicles at 
the same rate as the general population. In the last 
10 years, this amounts to 15.1 million people filing 
for bankruptcy owning 16.4 million cars. As detailed 
herein, the incidence of chapter 7 debtors indicating 
that they intend to reaffirm their auto loans notably 
decreased after the passage of the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 
(BAPCPA). However, the authors’ data also show 
that debtors who enter bankruptcy with encumbered 
automobiles still overwhelmingly indicate that they 
want to use bankruptcy as a tool to keep their cars. 

Keeping Cars, and Perceived 
Problems with Reaffirmation 
Prior to BAPCPA
 A debtor who files chapter 7 with a secured 
auto loan has three options, as detailed on the state-

ment of intention (Form B108) that every chapter 7 
debtor is required to submit. First, the debtor can 
surrender the car to the creditor and discharge any 
personal liability that accompanies the car. Second, 
the debtor can redeem the car by paying the car’s 
entire value to the creditor. Third, the debtor can 
reaffirm the debt, which involves entering into an 
agreement with the creditor that essentially waives 
the discharge of the auto loan.7 
 Particular to reaffirmation, pre-BAPCPA the 
Bankruptcy Code required that debtors’ counsel serve 
as gatekeepers: Attorneys were charged with warning 
the debtor that reaffirmation was not obligatory and 
might not be the best financial decision. Attorneys 
also had to file an affidavit that they had provided 
their client with those warnings and that the proposed 
reaffirmation agreement did not impose an undue 
hardship on their client’s household. This placed 
debtors’ attorneys in the unusual role of serving as 
financial decision-makers for their clients rather 
than advisors and advocates, which led to worries 
that some attorneys acquiesced to agreements that 
imposed undue hardship on debtors because their 
clients were concerned about having access to credit 
post-bankruptcy. It also meant that the only reaffir-
mation agreements that bankruptcy judges reviewed 
were those entered into by pro se debtors. 
 Pre-BAPCPA, the Code also required creditors 
to make specific disclosures to debtors about the 
agreement and to file the agreement with the bank-
ruptcy court. This requirement thereby assumed 
that the court would have a record of all reaffir-
mation agreements. However, some creditors and 
debtors executed reaffirmation agreements, and 
they simply forgot to file or deliberately failed to 
file them with the court. 
 Among those agreements that never made it 
into court records were those entered into by Sears 
and other major consumer creditors, as exposed by 
national news in the late 1990s. These stories of 
“rogue” unfiled reaffirmation agreements, which the 
National Bankruptcy Review Commission estimat-
ed amounted to half of all reaffirmations, motivated 
Congress to amend the Code to provide enhanced 
procedural protections for debtors contemplating 
reaffirming a debt.8 
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 In addition to surrender, redemption or reaffirmation, debt-
ors also could “ride through” their auto loan pre-BAPCPA by 
remaining current on the loan without entering into an agree-
ment with the lender to reaffirm the debt. At the time, ride-
through was described as a judicially developed “controver-
sial, nonstatutory alternative” to the three statutorily permitted 
options included in the statement of intention.9 However, lenders 
complained that debtors were abusing ride-through instead of 
dealing with their auto loans within the constraints of the Code. 

BAPCPA’s Changes Regarding Reaffirmation
 BAPCPA’s changes to the Bankruptcy Code regarding 
how chapter 7 debtors may elect to deal with encumbered 
property, such as cars, were designed to eliminate rogue reaf-
firmations and ride-throughs. The changes imposed height-
ened duties on debtors’ attorneys to attest to the financial 
viability of the reaffirmation agreement and an abbreviated 
timeline on debtors to act to keep encumbered property. 
 Attorneys are now required to confirm that a debtor will 
be able to make payments under a reaffirmation agreement 
if the debtor’s expenses exceed their income.10 Debtors now 
must act on their stated intention regarding encumbered 
collateral in the statement of intention no later than within 
45 days of their filing date.11 If the debtor fails to act by this 
deadline, the automatic stay is lifted and secured creditors 
may proceed against their collateral.12 
 In addition, BAPCPA sought to eliminate ride-through as 
an option by clarifying that this judicially created alternative 
is impermissible. Case law post-BAPCPA universally agrees 
that ride-through is no longer an option.13 As the authors’ 
data show, however, the law on the books does not mir-
ror what debtors do in practice, and ride-through seems to 
remain alive and well. Indeed, attempts at ride-through may 
have increased post-BAPCPA. 

Intended Reaffirmations of Auto Loans 
Have Decreased Post-BAPCPA
 As far as the authors know, the only empirical examina-
tion of reaffirmation pre-BAPCPA is a study by Marianne 
B. Culhane and Michaela White of Creighton University 
School of Law, which included a random sample of about 
1,000 chapter 7 cases filed in 1995 in seven federal judicial 
districts. Their study focused on reaffirmations of all con-
sumer loans and was not specific to auto loans. 
 Nonetheless, they reported some data that are specific 
to car loans. In their sample, of the 83 percent of debtors 
that filed for bankruptcy owned cars, about half of those cars 
were encumbered by loans, and debtors indicated that they 
intended to reaffirm the loans on 72 percent of the cars that 
they listed on their statements of intention. They also found 

that only one-third of debtors who intended to reaffirm actu-
ally filed agreements in their cases.14 
 Data from the CBP provide evidence about intended 
reaffirmations post-BAPCPA. The CBP is a multi-research-
er, long-term project designed to understand who files for 
bankruptcy, why people file for bankruptcy and how con-
sumer debtors use the bankruptcy system. It is an ongoing 
data-collection project that uses a national random sample of 
individuals who filed under either chapter 7 or 13. This arti-
cle draws upon data from debtors’ bankruptcy court records 
and written questionnaires mailed to debtors. In 2013, the 
CBP began collecting data about debtors’ automobiles, auto 
loans and intentions regarding those loans. In particular, the 
authors collected data about each debtor’s three most valu-
able vehicles. The data reported in this article come from the 
court records of the 4,800 cases in the 2013-18 sample.15 
 Eighty-three percent of chapter 7 debtors in the authors’ 
sample filed for bankruptcy owning cars, which is the same 
percentage as in Culhane and White’s study of chapter 7 
debtors who filed in 1995. Also similar to their results, about 
half of debtors’ cars in the authors’ sample were encum-
bered.16 These findings suggest that patterns of cars and car 
loans in bankruptcy are long-standing. 
 Again similar to Culhane’s and White’s results, the 
authors’ data show that debtors overwhelmingly want to use 
bankruptcy to keep their automobiles. In the sample, chap-
ter 7 debtors filed for bankruptcy owning 1,654 encumbered 
cars. Debtors listed no intention on the statement of intention 
(or did not file one) on 7.4 percent of those cars. 
 As summarized in the exhibit, among chapter 7 debtors 
who listed any intention, debtors indicated that they would 
surrender 15.8 percent of those cars. Debtors instead typical-
ly indicated that they would enter into a reaffirmation agree-
ment or retain the vehicle. Otherwise, debtors stated that they 
would redeem 1.2 percent of encumbered cars. Given the 
growth in a cottage industry of lenders providing financing 
to chapter 7 debtors who seek to redeem collateral, the fact 
that debtors indicated that they will redeem a mere 1 percent 
of cars is a surprising finding.17 
 Among all chapter 7 debtors in the authors’ sample with 
encumbered cars who filed a statement of intention that listed 
an intention to reaffirm an auto loan, debtors indicated that 
they intended to reaffirm the loan on 66.8 percent of their cars. 
This result is five percentage points lower than the percentage 
reported by Culhane and White. However, Culhane and White 
relied on data from cases filed in seven judicial districts. 
 Research has long shown that there is significant inter-
district variations in the use and outcome of bankruptcy.18 
Limiting the authors’ sample to the seven judicial districts 
used by Culhane and White, debtors’ intended reaffirmations 
decrease to 62.4 percent.19 As compared to the 72 percent of 
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intended reaffirmations reported by Culhane and White, this 
is a meaningful decline. Although the authors’ data cannot 
speak to whether debtors and creditors actually entered into 
reaffirmation agreements, then filed those agreements with 
bankruptcy courts, it appears that reaffirmation rates have 
declined since 1995. This result is consistent with predictions 
about the effects of BAPCPA’s procedural changes to the 
reaffirmation process. 

The Potential Rise of Ride-Through 
and “Rogue” Reaffirmations 
 Chapter 7 debtors have been indicating that they intend to 
enter into reaffirmation agreements less often post-BAPCPA, 
but have been entering bankruptcy owning cars at the same rates 
over previous decades. It makes sense to assume that debtors 
will attempt to keep their encumbered cars by means other than 
reaffirmation. Although it is now an impermissible means of 
retention, the leading alternative to reaffirmation is ride-through. 
 The authors’ data show that chapter 7 debtors continue 
to file statements of intention on which they list no intention 
regarding encumbered property. If these “non-intentions” 
are assumed to be attempts at ride-throughs, when combined 
with debtors who indicated that they intend to retain their 
cars but provide no explanation of how they will do so, chap-

ter 7 debtors hope to ride through the loans on 20 percent 
of their automobiles. Given that Culhane and White found 
that only one-third of debtors who stated that they intended 
to reaffirm filed a reaffirmation agreement, the incidence of 
debtors riding through their car loans might be significantly 
higher than 20 percent of these loans.20 There also is a chance 
that rogue reaffirmation agreements persist. A useful avenue 
of future research is to investigate the extent to which and 
exactly how chapter 7 debtors keep their cars. 
 Debtors’ continued use of ride-through and potentially 
rogue reaffirmations both run counter to BAPCPA’s goals 
and, if the criticisms of these options are correct, generally 
harm debtors. The auto loan market, particularly the subprime 
market, has flourished in the past decade. In recent years, 
every quarter has brought new reports of increasing auto loan 
originations and outstanding loan balances.21 If the auto loan 
market continues on its present course, more people likely 
will file for bankruptcy to deal with their cars and car loans. 
The Bankruptcy Code’s provisions regarding reaffirmation 
will also become increasingly important for how Americans 
retain the vehicles that are their lifelines to work, education, 
medical and child care, and other life necessities.  abi
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Stated Intentions on Auto Loans
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This exhibit shows the stated intentions on Form B108 for 1,535 automobiles in chapter 7 cases from a national random 
sample of bankruptcy filers collected by the CBP.
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