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This article explores two questions. First, what 
are the sources of authority for civil bad-faith 
dismissal or conversion of a bankruptcy pro-

ceeding, and how is it defined? Second, what is 
criminal bankruptcy fraud, and how is it different 
from civil bad faith? This article concludes that they 
are not as different as one might think, often arising 
from similar facts, and that practitioners and pro-
fessionals should keep both in mind when advising 
their clients.

Authority for Civil Bad Faith 
in the Bankruptcy Code
 Bankruptcy courts regularly rely on §§ 707, 
1112 and 1307 of the Bankruptcy Code in order-
ing the dismissal or conversion of a “bad faith” 
bankruptcy filing.1 However, none of these sections 
mentions “bad faith”; rather, these sections provide 
that the court may (or, in § 1307, shall) convert or 
dismiss a case, whichever is in the best interests of 
the creditors, “for cause.”
 Often citing the equitable nature of bankruptcy 
courts’ jurisdiction, every court of appeals (except 
for the Court of Appeals for the Federal Circuit) has 
held that “for cause” as used in these sections is not 
confined to the illustrative list of examples provided 
in each section, but includes an unenumerated grant of 
authority to convert or dismiss a filing for “bad faith.”2

Defining Civil “Bad Faith”
 The courts of appeals have fashioned numerous 
tests over the years, but presently and most often 
rely on a “totality of the circumstances” approach to 
determine whether a bankruptcy petition was filed in 
bad faith. In the context of a voluntary filing, the Fifth 
Circuit in In re Krueger advised that the inquiry must 

focus on “the debtor’s entire course of conduct — 
before, during, and after the filing of a ... petition.”3 
 In Krueger, the court held that the debtor’s con-
duct was “paradigmatic of the need for cause to 
include bad faith” because it constituted “a concert-
ed scheme to use the bankruptcy process as both a 
shield from legitimate state court actions and a sword 
to retake control” of the company at stake in pending 
state court litigation.4 The debtor admitted that his 
purpose in filing for bankruptcy was to avoid a pend-
ing criminal contempt proceeding arising out of the 
state litigation; avoid a summary judgment pending 
in the state court; delay the state litigation; and avoid 
the state court forum because he thought the Austin, 
Texas, judges were biased against him.5 In uphold-
ing dismissal, the Fifth Circuit also cited the debtor’s 
failure to make complete disclosures, use of a fake 
address in his bankruptcy petition, perjuring himself 
on the record and threatening a witness.6

 While these facts tended toward the more egre-
gious, they reflect some common elements of bad 
faith. These include a pre-filing transfer of assets, 
pending state court litigation not going the debtor’s 
way, inaccurate schedules and statements, and 
unavailing explanations for what the Eighth Circuit 
called “non-economic motives ... unworthy of bank-
ruptcy protection.”7 While the totality of the circum-
stances is a fluid test, common elements include the 
following: (1) the nature, source, and type of the 
scheduled debt(s); (2) the timing and circumstances 
surrounding the petition; (3) the accuracy of the 
debtor’s financial statements; (4) attempts by the 
debtor to mislead the bankruptcy court; (5) the debt-
or’s apparent motivation in filing; and (6) whether 
the debtor was forthcoming with the bankruptcy 
court and the creditors.8

 While many of these factors — especially those 
that go toward the debtor’s apparent motive and 
intent — require a discerning and decisive judge, the 
Southern District of New York noted that while bad-
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1 Section 707 of the Bankruptcy Code provides authority for dismissal or conversion of a 
chapter 7 petition; § 1112 is the same for a chapter 11 petition; and § 1307 is the same 
for a chapter 13 petition.

2 See In re Marrama, 430 F.3d 474, 479 (1st Cir. 2005), aff’d sub. nom., Marrama v. 
Citizens Bank of Massachusetts, 549 U.S. 365 (2007); In re First Connecticut Consulting 
Grp. Inc., 254 Fed. App’x 64, 68 (2d Cir. 2007); In re Mondelli, 558 Fed. App’x 260, 
263 (3d Cir. 2014); In re Forever Green Athletic Fields Inc., 804 F.3d 328, 336 (3d Cir. 
2015); Janvey v. Romero, 883 F.3d 406, 412 (4th Cir. 2018); In re Krueger, 812 F.3d 
365, 370 (5th Cir. 2016); In re Charfoos, 979 F.2d 390, 392 (6th Cir. 1992); In re Whaley, 
772 Fed. App’x 346, 348 (7th Cir. 2019); In re Zepecki, 141 F.3d 1172 (8th Cir. 1998); 
In re Eisen, 14 F.3d 469, 470 (9th Cir. 1994); In re Gier, 986 F.2d 1326, 1329 (10th Cir. 
1993); In re Piazza, 719 F.3d 1253, 1267 (11th Cir. 2013); King v. States Res. Corp., 233 
Fed. App’x 1, 2 (D.C. Cir. 2007).
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3 In re Krueger, 812 F.3d 365, 372 (5th Cir. 2016).
4 Id. at 374.
5 Id.
6 Id.
7 Huckfeldt v. Huckfeldt (In re Huckfeldt), 39 F.3d 829, 832-33 (8th Cir. 1994); see also 

In re Krueger, 812 F.3d at 372.
8 See, e.g., In re Marrama, 430 F.3d 474, 482 (1st Cir. 2005), aff’d sub. nom., Marrama 

v. Citizens Bank of Massachusetts, 549 U.S. 365 (2007); In re Mondelli, 558 Fed. App’x 
260, 263 (3d Cir. 2014).
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faith dismissal “is an extraordinary remedy that requires care-
ful examination of the facts on a case-by-case basis ... where 
the circumstances require such relief, and the cases granting 
both types of motions are legion, a judge must not shrink from 
ordering it.”9 In the context of an involuntary petition filed by 
creditors, common “bad faith” inquiries include whether: 

1. the petition was meritorious; 
2. the creditors made a reasonable inquiry into the facts 
and law before filing; 
3. there was evidence of preferential payments;
4. the petitioning creditor (s) used the filing to obtain a 
disproportionate advantage; 
5. the filing was used as a tactical advantage in pend-
ing actions; 
6. the filing was used as a substitute for customary debt-
collection procedures; and
7. the filing had suspicious timing.10

Overall, the court’s inquiry focuses on, as the Fifth Circuit 
stated, whether the filing “consitut [ed] an abuse of bank-
ruptcy process ... or petitions that simply serve no legitimate 
bankruptcy purpose.”11

Criminal Bankruptcy Fraud
 Section 157 of the U.S. Criminal Code12 makes it a felony 
offense to “devise a scheme or artifice to defraud,” and in 
furtherance of such, to (1) file a bankruptcy petition (whether 
voluntary or involuntary); (2) file a document in a proceeding 
under the Bankruptcy Code, or (3) make a false or fraudu-
lent representation in relation to a bankruptcy proceeding.13 
Even though § 157 does not contain specific words indicat-
ing scienter, it is generally regarded as a “specific intent” 
crime, meaning that it requires proving the unlawful act, and 
a subjective intent or object to achieve the unlawful result.14 
This is a stricter standard than “general intent,” which only 
requires proving an intent to do the act that brought about 
the unlawful result (but not necessarily the unlawful result 
itself).15 A mistake of fact may serve as a defense to specific- 
but not general-intent crimes.16

 For example, in USA v. James Lee Clark, the U.S. 
Attorney’s Office filed a 17-count indictment in the U.S. 
District Court for the Middle District of Florida alleging that 
the defendant — an attorney — conspired to violate and did 
violate § 157 of the Criminal Code (as well as wire fraud 
for mishandling client funds).17 The overall scheme allegedly 
involved the defendant securing title to distressed proper-
ties in exchange for his promise to represent the owner in 
bankruptcy.18 It was further alleged that the defendant either 
collected rent payments from the owner, or relocated the 

owner and rented the property out to third parties and would, 
when foreclosure proceedings were initiated, file for bank-
ruptcy and immediately file a suggestion of bankruptcy.19 It 
was further alleged that the defendant would not pursue the 
bankruptcy but would allow it to be dismissed, usually for 
failure to file schedules and statements.20

 In that case, the defendant has, as of the writing of this 
article, agreed to plead guilty to one count of conspiracy 
to commit § 157 bankruptcy fraud and one count of wire 
fraud.21 The penalties for these crimes include a maximum 
sentence of 20 years and a fine of up to $250,000 for wire 
fraud,22 and a maximum sentence of five years and a fine of 
up to $250,000 for conspiracy to commit bankruptcy fraud 
(the same penalty as bankruptcy fraud).23

 Section 152 of the Criminal Code provides addition-
al grounds for a felony offense against any person who, 
among other things, “knowingly and fraudulently con-
ceals ... in connection with a case under [the Bankruptcy 
Code] ... any property belonging to the estate of a debtor;” 
“knowingly and fraudulently makes a false oath or account 
in or in relation to any case under [the Bankruptcy Code];” 
or “knowingly and fraudulently presents any false claim for 
proof against the estate of a debtor, or uses any such claim 
in any case under [the Bankruptcy Code], in a personal 
capacity or as or through an agent, proxy, or attorney.”24 
These are only three of the nine independent bases for a 
felony conviction under § 152.25

 While “knowingly” is not an exact standard,26 courts gen-
erally consider § 152 to be a specific-intent crime because of, 
at least, the inclusion of “fraudulently.”27 As with § 157, a 
conviction under § 152 carries a maximum term of imprison-
ment of five years, and a penalty of up to $250,000.28

Conclusion
 Practitioners, parties and professionals should be 
aware of not only bad-faith filings in the context of the 
Bankruptcy Code, but of the various types of bankruptcy 
fraud in the context of the Criminal Code. While crimi-
nal liability is generally predicated on a finding of specific 
intent, this (as with many fraud crimes) can be drawn from 
circumstantial evidence.29

9 In re 234-6 W. 22nd St. Corp., 214 B.R. 751, 757 (Bankr. S.D.N.Y. 1997).
10 In re Forever Green Athletic Fields Inc., 804 F.3d 328, 336 (3d Cir. 2015).
11 In re Krueger, 812 F.3d 365, 370 (5th Cir. 2016) (quotation marks and citations omitted).
12 18 U.S.C. § 1, et seq.
13 18 U.S.C. § 157.
14 See United States v. Spurlin, 664 F.3d 954, 964 (5th Cir. 2011); United States v. Daniels, 247 F.3d 598, 

601 n.3 (5th Cir. 2001); see also United States v. Britton, 289 F.3d 976, 981 (7th Cir. 2002) (“Intent to 
defraud requires a [willful] act by the defendant with the specific intent to deceive or cheat, usually for 
the purpose of getting financial gain for one’s self or causing financial loss to another.”).

15 See Daniels, 247 F.3d at 601 n.3; see also United States v. Lamott, 831 F.3d 1153, 1156 (9th Cir. 2016). 
16 Lamott, 831 F.3d at 1156 (“The practical difference between [specific- and general-intent crimes] is that 

certain defenses, like factual mistake and voluntary intoxication, can negate culpability for specific-intent 
crimes but not for general-intent crimes.”).

17 USA v. James Lee Clark, 20-00199 (M.D. Fla. filed March 12, 2020).
18 Id. (Docket No. 1).

19 Id.
20 Id.
21 Id.
22 See 18 U.S.C. §§ 1343, 3571.
23 See 18 U.S.C. §§ 157, 371, 3571.
24 18 U.S.C. § 152.
25 Id.
26 For a discussion of the varying intent standards applied to “knowingly,” see United States v. Starnes, 583 

F.3d 196, 209 (3d Cir. 2009).
27 See United States v. Gellene, 182 F.3d 578, 586 (7th Cir. 1999) (“The common understanding of the 

term ‘fraudulently’ includes the intent to deceive.”) (footnote omitted); United States v. McCormick, 
72 F.3d 1404, 1410 (9th Cir. 1995) (“The crime for which she stands convicted [18 U.S.C. § 152], 
however, requires evidence of her specific intent to fraudulently conceal assets from the bank-
ruptcy trustee.”).

28 18 U.S.C. §§ 152, 3571.
29 See, e.g., United States v. Persfull, 660 F.3d 286, 294 (7th Cir. 2011) (“Because direct evidence of a 

defendant’s fraudulent intent is typically not available, specific intent to defraud [under 18 U.S.C. § 157] 
may be established by circumstantial evidence and by inferences drawn from examining the scheme 
itself.” (alteration, quotation marks and citation omitted)); United States v. McCormick, 72 F.3d at 1406 
(“This evidence provided sufficient circumstantial evidence from which the jury could find the fraudulent 
intent required for a conviction under 18 U.S.C. § 152.”); United States v. Stein, 233 F.3d 6, 22 (1st Cir. 
2000) (upholding § 152 conviction, reasoning that “even if Otis had been unaware of the concealment at 
the time of the conveyance, there is ample circumstantial evidence for a jury to find that she later was 
knowingly and willfully involved in the conspiracy”).

ABI Journal   March 2022  19

continued on page 48



48  March 2022 ABI Journal

 The casual observer might be quick to draw distinctions 
between the cases involving civil bad faith and criminal 
bankruptcy fraud — and indeed, distinctions generally do 
exist. However, the only true differentiator between many 
typical bad-faith cases, such as one involving the transfer or 
concealment of assets, is that scienter element.30 The keen 
observer would note that specific intent might be inferred 
from the nature and timing of transactions by which debtors 
often attempt to conceal or transfer assets. By being aware 

of this narrow distinction, practitioners may ensure that they, 
their clients, and their professionals are insulated not just by 
the U.S. Attorney’s discretion, but by the law.  abi

A Categorical Review of Abuses: From Civil Bad Faith to Criminal Fraud
from page 19

30 Indeed, this blurred line is highlighted by a review of § 548 of the Bankruptcy Code, titled “Fraudulent 
transfers and obligations,” which is eerily close to §§  152 and 157 of the Criminal Code. Compare 
11  U.S.C. §  548 (a) (1) (A) (“The trustee may avoid any transfer  ... or any obligation  ... incurred by the 
debtor ... if the debtor voluntarily or involuntarily ... made such transfer or incurred such obligation with 
actual intent to hinder, delay, or defraud.”); with 18 U.S.C. §§ 152, 157. While the standard for a “fraud-
ulent transfer” in the context of the Bankruptcy Code might be lower (including, “involuntar [ly]” intent to 
“hinder” or “delay”), there is certainly enough overlap to call for caution.
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