
Feature
By Amir ShAchmurove

Section 1322 (b) (2) prohibits the modification 
of “the rights of [a] holder ... of ... a claim 
secured only by a security interest in real 

property that is the debtor’s principal residence.”1 
In a chapter 13 case, this provision protects home 
mortgage claims from being “stripped down” under 
§ 506 (a) to the value of the underlying collateral.2 
 For decades, a debate over the date as of which 
to determine whether a piece of “real property” 
qualifies as “the debtor’s principal residence” 
has persisted. Today, three approaches dominate 
the case law. Most federal courts utilize the peti-
tion date, but many others look to the period cor-
responding to the mortgage’s formation, usually 
picking the closing or execution date. Meanwhile, 
some spurn any definite cutoff.3 Considering the 
crucial role played by § 1322 (b) (2) in the chapter 13 
process, the decision to favor one of these lines of 
authority — and a lawyer’s familiarity with each’s 
strengths and defects — can make or break many a 
debtor’s chances at success. 

Statutory Framework
 Chapter 13 “accommodate [s] competing goals”: 
financial rehabilitation for the debtor and preserva-
tion of the bargained-for rights of secured credi-
tors.4 More narrowly tailored, § 1322 (b) (2) reflects 
Congress’s view of “private individual ownership 
of homes as a traditional and important value in 
American life.”5 It thus privileges traditional mort-
gages so as “to encourage the flow of capital into the 
home lending market”6 and promote “the increased 
production of homes.”7 
 To fit within § 1322 (b) (2),8 a creditor must prove 
three elements: (1) “the security interest must be in 
real property”; (2) “the real property must be the 
only security for the debt”; and (3) “the real property 
must be the debtor’s principal residence.”9 As else-
where,10 nonbankruptcy law typically establishes 

what interests constitute “real property.”11 The defi-
nition of “secured claim” comes from § 506 (a) (1), 
clearly incorporating the common mortgage.12 
Lastly, the property securing the creditor’s inter-
est must be “the debtor’s principal residence,” as 
defined in § 101(13A).13  

Majority View
 Most courts employ the petition date for making 
this determination.14 Generally, these courts see no 
need to examine § 1322 (b) (2)’s history or purpose.15 
Rather, despite its absence of any “explicit reference 
to ... timing,” two words within § 1322 (b) (2) sup-
ply this majority with a sufficiently unambiguous 
answer.16 First, by law, a Bankruptcy Code “claim” 
arises as of the date of the underlying petition’s fil-
ing.17 That the noun “claim” appears in § 1322 (b) (2), 
unqualified and unmodified, thus “signif [ies] that 
the petition date should be ... [a c] ourt’s focus.”18 
Second, reliance on the petition date conforms to 
this provision’s utilization of the present tense “is.”19 
Section 1322 (b) (2) does not talk about “real proper-
ty” that once “was” a principal residence, and it ref-
erences neither such property’s regular pre-petition 
function nor its classification at the time of the secu-
rity interest’s inception.20 Instead, it is explicitly writ-
ten in the present tense.21 By virtue of only these two 
textual features, the “plain language” of § 1322 (b) (2) 
“point [s] to the present and not the past.”22

 Occasionally, snippets of policy accompany this 
view of the statute’s language. Outside of bank-
ruptcy, creditors regularly demand real and per-
sonal property to secure the same debt,23 and credi-
tors sometimes freely release part of any collateral 
securing their claims.24 Post-petition, however, any 
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lender who releases all security, except for the debtor’s prin-
cipal residence, for their claim might confidently appeal to 
§ 1322 (b) (2), thereby eliminating the threat of bifurcation 
or other modifications.25 Because § 1322 (b) (2) constitutes 
“[a] narrow exception to a debtor’s right to restructure his 
debts” meant solely for “the traditional home mortgage lend-
er,”26 no court should allow a creditor to obtain this status due 
to such “post-petition actions and ... residual security.”27 It 
is this mingled dislike and fear of such “creditor manipula-
tion” — and belief that § 1322 (b) (2) “specifically protect [s] 
institutional lenders engaged only in providing long-term 
home mortgage financing” — that lies behind some of the 
majority view’s proponents.28 

Minority View
 Conversely, a clear minority of courts opt for the date 
on which the mortgage came into being, usually the date of 
execution or closing.29 This approach relies on one thresh-
old assumption: that § 1322 (b) (2)’s text is ambiguous as 
to this issue, thereby authorizing a court to parse extrinsic 
evidence of legislative purpose and congressional intent.30 
Two purposive rationales constitute the principal pillars of 
this approach. 
 For this school of thought, the interpretive key comes 
from § 1322 (b) (2)’s intent: “to encourage and sustain a 
flow of affordable capital into the home lending market.”31 
Construing § 1322 (b) (2) as referring to a property’s status at 
the time of the relevant mortgage’s establishment can serve 
this “‘flow of capital’ purpose,” for only “[u] nder such a con-
struction, a lender supplying financing on an owner-occupied 
single-family home would be assured that its rights under 
the subject mortgage could not be modified through bifurca-
tion in a future Chapter 13 case involving its borrowers.”32 
It is when the mortgage loan is executed — not before or 
after — that the underwriting decision is made. Therefore, 
it is at that point in time that the lender must know whether 
the loan it is making might be subject to modification in a 
chapter 13 proceeding at some later date.33 In permitting a 
debtor to alter his/her principal residence after a mortgage’s 
execution, the majority view not only rejects this reality 
but also “injects additional creditor risk into the mortgage 
loan transaction.”34 Hence, it could dampen creditor enthu-
siasm for further lending, which is the very opposite of what 
Congress likely intended.35 Consequently, a court honors 
§ 1322 (b) (2)’s objectives, “the ultimate goal of statutory con-
struction,” when it ignores “the serendipitous or manipulated 
facts existing on the date of the filing of the petition.”36

 In addition, these courts tend to highlight the dangers 
posed by debtors’ possible mischief.37 If any date other than 
the transaction date is utilized, these courts fear that a debtor 
could alter its prior pattern of use immediately pre-petition 
so as to circumvent § 1322 (b) (2).38 “A debtor could easily ... 
add ... a second living unit to the property on the eve of the 
commencement of his Chapter 13 proceeding,” one court 
speculated.39 “[A] homeowner  ... could seek temporary ten-
ants prior to ... filing,” another imagined.40 The “critical” date 
must be when the creditor actually took the security interest 
in the debtor’s principal residence if such “manipulation” is 
to be deterred.41 After all, § 1322 (b) (2) has always focused 
on protecting secured lenders — not debtors.42

 
Hybrid View
 A few courts have formulated a “hybrid” approach.43 
Under this rarely utilized method,44 the circumstances as they 
exist on the petition date and the underlying agreement are 
considered.45 For its defenders, this route offers two advan-
tages over the other existing approaches. 
 First, it allows for policing all attempts, whether by 
debtor or creditor, to misuse § 1322 (b) (2). Second, it does 
not ignore purpose and favor text, or vice versa.46 One 
such court helpfully collected the six factors often central 
to this holistic inquiry: (1) a debtor’s primary residence at 
the time of filing; (2) the timing of any departure from a 
prior residence; (3) the encumbered property’s pre-petition 
actual usage or classification; (4) the debtor’s intended 
residence for the bankruptcy’s duration; (5) the circum-
stances and nature of the property’s titled owner; and 
(6) the temporal gap between the decision to shift usage 
and the petition date.47 

Conclusion
 Each of these approaches has pluses and minuses.48 The 
majority arguably places excessive weight on a helping 
verb (“is”). However, the minority could just as readily be 
faulted for manufacturing dubious ambiguity by minimiz-
ing the significance of both this present tense verb and 
§ 1322 (b) (2)’s use of “claim.” A handful within the major-
ity fear unscrupulous creditors, yet simultaneously seem 
unconcerned about crafty debtors. The minority appears 
inordinately moved by nightmarish visions of debtor mis-
deeds, but indifferent to equally objectionable exploita-
tion by creditors. For its part, the hybrid view disdains 
any “precise definition” and thus foments “disruption 
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in the home mortgage capital market” inconsistent with 
§ 1322 (b) (2)’s perceptible ends.49

 Meanwhile, chapter 13 can be mined for contrary hints. 
Statutorily, a claim’s allowance is determined on the petition 
date, underscoring that date’s appropriateness.50 Favoring the 
date of execution, however, honors the property’s projected 
role at the time of the pertinent encumbrance’s creation.51 On 
that date, the debt covered by § 1322 (b) (2) was born based 
on the facts known and representations made by the original 
contracting parties. On the other hand, this reading assumes 
an unnatural permanence in a property’s typical function 
over a period of years — if not decades — that is inconsistent 
with “the realities of modern life.”52 Just as badly, it defers to 
a dated pre-petition understanding struck without regard to 

the debtor’s most recent financial travails and the Bankruptcy 
Code’s specialized hierarchy of values. 
 Fittingly, § 506 (a) does not alleviate this confusion. It 
indicates that date of confirmation should control for the 
valuation of collateral.53 If so, that same point in time should 
govern the determination of secured status under chap-
ter 13 — and § 1322 (b) (2). 
 Section 1322 (b) (2)’s failure to specify a date for its appli-
cation is but one example of the Code’s chronic ambiguity. 
Unfortunately, this fact does not eliminate the judicial obli-
gation to balance prose and purpose, creditor and debtor, in 
electing the requisite date. At present, most judges follow 
one of three flawed paths. For now, until Congress or the 
U.S. Supreme Court speaks, these imperfect interpretations 
will have to do.  abi
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