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Two recent decisions have reaffirmed the con-
tinued vitality of the solvent-debtor excep-
tion to the general rule against the payment 

of post-petition interest on unsecured claims in a 
chapter 11 case: In re Joseph R. Mullins2 and In re 
Ultra Petroleum Corp.3 In Mullins, the bankruptcy 
court held that where the debtor is balance-sheet 
solvent, the requirement that a reorganization plan 
be “fair and equitable” to an impaired class of dis-
senting-judgment creditors means that the plan must 
provide for the payment of post-petition and post-
effective-date interest at the applicable state law 
statutory judgment rate of 12 percent through the 
date of payment. In Ultra Petroleum, the bankrupt-
cy court held that for a class of unsecured notehold-
ers to be deemed unimpaired within the meaning of 
§ 1124 (1) of the Bankruptcy Code, the solvent debt-
or had to pay the noteholders both the full amount of 
post-petition interest at the contractual default rate, 
as well as the so-called “make-whole amounts” trig-
gered when the debtor filed for bankruptcy.
 Both decisions, grounded in a century of U.S. 
bankruptcy jurisprudence, adopted a broad formula-
tion of the solvent-debtor exception: When the debt-
or is solvent, in the absence of countervailing equi-
table considerations, unsecured creditors are entitled 
to their full nonbankruptcy rights to interest as a 
condition of the debtor retaining its property. This 
is so whether the creditors are treated as impaired 
or unimpaired, and without regard to § 502 (b) (2)’s 
express disallowance of post-petition interest, or 
Till’s4 standard for present-valuing a post-effective-
date payment stream. From there, however, the two 
decisions diverge, each resting on a different theory 
of how the pre-Code solvent-debtor exception finds 
textual support in the Code.

Mullins and the Fair and Equitable 
Test of § 1129 (b)
 In Mullins, Joseph Mullins’s principal income-
producing assets consisted of one-fifth interest in a 
number of real estate ventures. In a dispute arising 
out of a failed development at one of these ventures 
litigated in Massachusetts state court, the other own-

ers were awarded judgments against Mullins total-
ing $17 million, with interest accruing on the judg-
ments at the Massachusetts statutory rate of 12 per-
cent. After the judgments were affirmed on appeal, 
Mullins filed for chapter 11.
 Although the debtor admittedly had a net worth 
of at least $50 million, he claimed to be liquida-
tion insolvent. He proposed a reorganization plan 
to pay general unsecured creditors 100 percent of 
their allowed claims over a period of four years 
with no post-petition (or pendency) interest, and 
post-effective-date interest at the prime rate of 
3.25 percent. Because the unsecured creditors were 
impaired under the plan and did not accept the 
plan, confirmation required the debtor to demon-
strate that the plan was “fair and equitable” within 
the meaning of § 1129 (b).
 The issue presented to the bankruptcy court 
was whether, in light of the debtor’s solvency, 
the requirement that a plan be “fair and equitable” 
meant that the debtor had to pay post-petition inter-
est, and if so, at what rate.5 To address this issue, 
the Mullins court took a deep a dive into the his-
tory of the solvency exception under pre-Code 
jurisprudence,6 examined the legislative history of 
§ 1129 (b)’s use of the phrase “fair and equitable,”7 
reviewed the solvency factors in the case before it,8 
and concluded that for the debtor to satisfy the “fair 
and equitable” requirement of § 1129 (b), the plan 
had to propose paying the claims in full with pen-
dency and post-effective-date interest at the state 
law statutory rate of 12 percent.
 
Pre-Code History of the Solvent-
Debtor Exception
 One of the earliest articulations of the solvency 
exception under the Bankruptcy Act is Johnson v. 
Norris.9 In this case, the Fifth Circuit reversed a 
lower court decision denying creditors’ post-petition 
interest in a solvent case and awarding the surplus 
to the bankrupts. The basis of the lower court’s 
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1 The authors represented one of the two judgment creditors in the Mullins case.
2 -- B.R. --, No. 19-11574-CJP, 2021 WL 2948685 (Bankr. D. Mass. July 13, 2021).
3 624 B.R. 178 (Bankr. S.D. Tex. 2020).
4 Till v. SCS Credit Corp., 541 U.S. 465, 478-79 (2004) (endorsing a “formula” approach to 

determine present value of future stream of payments in cramdown bankruptcy plan by 
using prime rate as starting point and adjusting rate based on risk).
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5 The Mullins court ruled that there was no controlling precedent in the First Circuit. In par-
ticular, it found that favorable references to the solvency exception in the First Circuit’s 
oft-cited opinion Gencarelli v. UPS Capital Bus. Credit were not controlling precedent 
because the issue in Gencarelli was the enforceability of a prepayment penalty deter-
mined under § 506 (b) and not pendency interest excluded under § 502 (b). Id. at *11-12 
(discussing Gencarelli v. UPS Capital Bus. Credit, 501 F.3d 1, 7 (1st Cir. 2007)).

6 Id. at *2-7.
7 Id. at *7-13.
8 Id. at *16.
9 190 F. 459 (5th Cir. 1911).
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decision was §§ 63 and 65e of the Bankruptcy Act of 1898, 
which denied creditors post-petition interest.10 
 Citing the opinion of Justice Oliver Holmes in Sexton v. 
Dreyfus11 that the fundamental principles of the U.S. bank-
ruptcy system are rooted in English law, and citing English 
bankruptcy jurisprudence dating back to the 18th century, the 
Johnson court held, “The bankrupts should pay their debts in 
full, principal and interest to the time of payment, whenever 
the assets of their estates are sufficient. The balance then 
remaining should be returned to the bankrupts.”12 
 Three years later, the U.S. Supreme Court cited Johnson 
favorably in awarding interest in a solvent-receivership 
case.13 Numerous courts followed suit, frequently character-
izing the exception as a matter of fairness and equity.14 In 
these pre-Code solvent-debtor cases, 

courts generally did not “weigh the equities” to 
determine whether to award post-petition inter-
est or the amount to be awarded. Rather, the courts 
often focused on the question of solvency and, to the 
extent enforceable under applicable nonbankruptcy 
law, applied the interest rate under applicable pre-
petition contracts.15 

 Where the rate of interest was not governed by contract, 
courts looked to applicable nonbankruptcy statutory law.16 
In an oft-cited decision by Hon. Richard Posner, the Seventh 
Circuit made it clear that bankruptcy judges have no equi-
table discretion to deny creditors their pre-petition rights in 
solvent-debtor cases.17 
 
Did the Code Abrogate the Pre-Code 
Solvent-Debtor Exception?
 The debtor in Mullins argued that the Bankruptcy Code 
abrogated the historic solvency exception. In particular, the 
debtor argued that § 502 (b) (2)’s exclusion of pendency inter-
est from an allowed claim admits of no exception. The debtor 
also argued that Congress spelled out what is meant by “fair 
and equitable” in the detailed subsections of § 1129 (b): If the 
plan provides for a stream of payments to an impaired class of 
unsecured creditors having a present value equal to the allowed 
amount of the claims, then, pursuant to § 1129 (b) (2) (B), the 
plan is fair and equitable with respect to that class. 
 Applying the Till methodology, the debtor argued that the 
only interest that the judgment creditors were entitled to was 
post-effective-date interest at prime. Following a lengthy, 
in-depth discussion of the Code’s legislative history and the 
text of § 1129 (b), the Mullins court held that not only did the 
Code not abrogate the solvent-debtor exception, but that in 
using the language “fair and equitable,” Congress intended 
to incorporate the solvent-debtor exception in § 1129 (b).

 First, Congress’s choice of the phrase “fair and equitable” 
was deliberate, “stand [ing] proxy for almost a century of 
judicial decision-making, and over half a century of legisla-
tive guidance.”18 Second, “the term ‘includes’ in the opening 
clause of § 1129 (b) (2) demonstrates that Congress did not 
intend the minimum requirements adopted from pre-Code 
practice and incorporated ... in subsections A (secured credi-
tors), B (unsecured creditors) and C (interests) to limit the 
meaning of ‘fair and equitable.’”19

 Th i rd ,  no th ing  in  the  “ leg i s la t ive  h i s to ry  o f 
§ 1129 (b) (2) ... suggests that Congress intended to abro-
gate the established solvent-debtor exception.” Following 
the “normal rule” of statutory construction, where Congress 
does not make its intent specific, judicially created concepts 
are presumed to continue.20 Fourth, “other legislative history 
can be read to indicate that Congress understood the solvent-
debtor exception survived enactment of the Code.”21 
 In 1994, Congress repealed § 1124 (3), which had provid-
ed that a class that is paid the allowed amount of its claims 
in cash on the effective date is unimpaired. The repeal was 
an express response to In re New Valley Corp.,22 in which a 
solvent debtor proposed to pay a class of unsecured credi-
tors the allowed amount of its claims in cash on the effective 
date. Since the class was “unimpaired,” they were “conclu-
sively presumed” to have accepted their treatment under the 
plan pursuant to § 1126 (f). Hence, neither the class nor its 
members were entitled to the benefit of the best-interests test 
under § 1129 (a) (7) or the “fair and equitable” protection of 
§ 1129 (b). In other words, the solvent debtor could confirm 
its plan without paying any pendency interest in direct viola-
tion of the solvency exception. 
 In repealing § 1124 (3), Congress was explicit that its 
intent was “to preclude this unfair result” and to preserve the 
pre-Code solvency exception as part of § 1129 (b)’s require-
ment that a reorganization plan be “fair and equitable.”23 
Section 502 (b) (2)’s exclusion of pendency interest from an 
“allowed claim” is not a per se bar against creditors’ entitle-
ment to such interest.24

 
Applying the Solvency Exception
 Without deciding the degree of discretion a bankruptcy 
judge has in awarding pendency interest in solvent cases, 
the bankruptcy judge in Mullins listed several factors weigh-

10 Id. at 461. 
11 219 U.S. 339, 344 (1911).
12 Johnson, 190 F. at 466.
13 Am. Iron & Steel Mfg. Co. v. Seaboard Air Line Ry., 233 U.S. 261, 266-67 (1914) (concluding that “in 

the rare instances where the assets ultimate [ly] proved sufficient for the purpose, [the] creditors were 
entitled to interest accruing after adjudication”).

14 Mullins, 2021 WL 2948685 at *2-7 (surveying pre-Code law, including decisions from First, Second, 
Fourth, Fifth and Seventh Circuits).

15 Id. at *6. 
16 See, e.g., United States v. Robinson (In re D.C. Sullivan & Co. Inc.), 929 F.2d 1, 6 (1st Cir. 1989) (in pre-

Code solvent-debtor case, Internal Revenue Service was entitled to rate of interest provided by 26 U.S.C. 
§§ 6621 and 6622, not lower rate, which district court had determined to be “fair and equitable”).

17 Matter of Chi., Milw., St. Paul & Pac. R. Co., 791 F.2d 524, 528-29 (7th Cir. 1986).

18 Mullins, 2021 WL 2948685 at *8 (quoting 7 Collier on Bankruptcy ¶ 1129.03 [4] (Richard Levin & Henry J. 
Sommer eds., 16th ed.) (citing Bank of America Nat. Tr. and Sav. Ass’n v. 203 N. LaSalle St. P’ship, 526 
U.S. 434, 444 (1999) (describing historical understanding of pre-Code requirement that reorganization 
plan be “fair and equitable” to dissenting class of impaired creditors in context of discussing “new value 
corollary” to absolute-priority rule))).

19 Id. at *9 (collecting cases).
20 Id.; Mullins at *9 (citing Midlantic Nat’l Bank v. N.J. Dep’t of Envtl. Prot., 474 U.S. 494, 501 (1986); Dewsnup 

v. Timm, 502 U.S. 410, 419 n.4 (1992) (declining to interpret Code provision that would reflect “major chang-
es in pre-Code practice ... that [are] not the subject of a least some discussion in the legislative history”).

21 Id. at *9. 
22 168 B.R. 73 (Bankr. D.N.J. 1994).
23 Mullins, 2021 WL 2948685 at *10 (quoting H.R. Rep. No.  103-835 at 47-48, as reprinted in 1994 

U.S.C.C.A.N. 3340, 3356-57). See also Official Comm. of Unsecured Creditors v. Dow Corning Corp. 
(In  re Dow Corning Corp.), 456 F.3d 668, 678 (6th Cir. 2006) (“Dow  III”) (discussing legislative history 
surrounding repeal of § 1124 (3) and holding historic pre-Code solvency exception to be embodied within 
§ 1129 (b)’s fair-and-equitable requirement).

24 As Mullins observes, “there is a significant distinction between whether post-petition interest can be part 
of an allowed claim and whether there are circumstances under which the debtor may be required to pay 
post-petition interest on an allowed claim.” Id. at *12 (citing Energy Future Holdings Corp., 540 B.R. 109, 
113 (Bankr. D. Del. 2015). Indeed, the solvency exception was consistently applied under the Bankruptcy 
Act, notwithstanding § 502 (b) (2)’s predecessor provisions in the Bankruptcy Act.
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ing in favor of awarding interest at the applicable nonbank-
ruptcy statutory judgment rate. Among them was a finding 
that based on the debtor’s own projections, he would emerge 
from chapter 11 with substantial cash and enough future 
cash to meet all of his plan payments, inclusive of pendency 
interest at 12 percent, while maintaining his current lifestyle 
and business interests and without the need to liquidate his 
assets.25 Accordingly, the judge ruled that the plan could 
meet the “fair and equitable” requirements of § 1129 (b) only 
if it provided for pendency and post-effective-date interest at 
the applicable nonbankruptcy rate of 12 percent. 
 
Ultra Petroleum Finds the Solvent-Debtor 
Exception in § 1124 (1)
 Ultra Petroleum presented the solvency exception in a 
different legal context, requiring a different analysis. Unlike 
Mullins, the question was not whether the solvency exception 
was encompassed within the fair-and-equitable requirement 
of § 1129 (b). The issue was whether the solvency exception 
could be encompassed within § 1124 (1)’s requirement that 
to be unimpaired, a plan must “leave ... unaltered the legal, 
equitable, and contractual rights” of the claimholder.
 Ultra Petroleum Corp. is an oil and gas exploration and pro-
duction company. It initially entered bankruptcy insolvent, but 
became solvent during the proceedings due to a rise in com-
modity prices. The bankruptcy court confirmed a reorganiza-
tion plan that preserved the parties’ rights to contest the issue 
of the class 4 noteholders’ right to post-petition contract default 
interest and the notes’ make-whole provisions. A stipulation 
provided that the class 4 noteholders were to be treated as unim-
paired. Therefore, the issue was whether the class 4 notehold-
ers’ nonbankruptcy rights had to be enforced. Initially, the court 
ruled that the plan’s failure to provide for pendency interest at 
the contract rate or honor the make-whole provisions would 
alter class 4’s contract rights, rendering the class impaired.26

 However, on appeal, the Fifth Circuit reversed, holding 
that class 4 was not impaired simply because the plan failed 
to honor the noteholders’ nonbankruptcy rights. In so hold-
ing, the Fifth Circuit followed and extended the holding of 
In re PPI Enters. (U.S.) Inc.27 and its progeny. 
 PPI had held that a plan that provides a landlord with 
the allowed amount of its rejection-damages claim, capped 
pursuant to § 502 (b) (6), does not impair the landlord. The 
Fifth Circuit reasoned that § 1124 (1)’s requirement that the 
plan “leave unaltered the legal, equitable, and contractual 
rights” of the claimholder must be read broadly to include 
such rights as might be affected by the Bankruptcy Code 
itself.28 To the extent that the Code limits those rights, a plan 
that provides for full payment of the claim as so limited does 
not impair the creditor; rather, it is the Code itself that has 
impaired the creditor.

 Applying the same reasoning to § 502 (b)’s disallowance 
of unmatured interest, the Fifth Circuit reasoned that a plan 
that fails to provide for payment of pendency interest has 
similarly not per se altered the creditor’s rights.29 The Fifth 
Circuit also dismissed the legislative history discussed herein 
surrounding New Valley and the repeal of § 1124 (3). While 
Congress might have intended that paying the allowed claim 
on the effective date does not by itself render the class unim-
paired, it does not follow that a failure to pay pendency inter-
est necessarily renders the class impaired.30

 In remanding the case to the bankruptcy court, however, 
the Fifth Circuit made it clear that its holding did not mean 
that the solvency exception cannot still be applied. Although 
the creditor is not made impaired merely because its con-
tract rights have been altered, it may nonetheless be equitably 
entitled to pendency interest (and the make-whole amount).31

 On remand, the Ultra Petroleum bankruptcy court con-
sidered the same pre-Code history, rules of statutory con-
struction applicable to the Code and post-Code legislative 
history examined in Mullins, arriving at the same conclu-
sion: In a solvent-debtor case, absent countervailing equi-
table considerations, creditors are entitled to be paid post-
petition interest and other amounts on their allowed claims 
in accordance with their pre-petition nonbankruptcy rights.32 
But whereas Mullins found that the solvent-debtor excep-
tion encapsulated in § 1129 (b) requires that a reorganization 
plan be “fair and equitable” to a dissenting class of impaired 
creditors, the Ultra Petroleum court found it to be a general 
principle of equity required to prevent impairment. 
 This general principle of equity derives from both the 
solvent-debtor exception itself, as it existed pre-Code, 
and the principle that “equity dictates that unimpaired 
creditors be treated no less favorably than impaired credi-
tors.”33 In a solvent-debtor case, where historic principles 
of equity require that post-petition interest be paid, a plan 
that does not provide for contractual post-petition interest 
alters the creditor’s equitable rights within the meaning 
of § 1124 (1).34

 
Solving the PPI Paradox
 Ultra Petroleum was not the first court to hold that the 
term “equitable” in § 1124 (1) carries such import. A few 
years before, in Energy Future Holdings Corp.,35 the bank-
ruptcy court described the conflict posed by the PPI line of 
cases with Congress’s express intent to preserve the solvent-
debtor exception when it repealed § 1124 (3). Applying the 
reasoning of PPI to § 502 (b) (2)’s disallowance of unmatured 
interest would appear on its face to invite a solvent debtor to 
confirm a plan without paying post-petition interest on the 
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25 Id. at *16.
26 In re Ultra Petroleum Corp., 575 B.R. 361 (Bankr. S.D. Tex. 2017). 
27 324 F.3d 197 (3d Cir. 2003).
28 In re Ultra Petroleum, 943 F.3d 758, 763 (5th Cir. 2019). 

29 Id. at 764-65. 
30 Id. at 764 (legislative history of repeal of § 1124 (3) “doesn’t say that every disallowance causes impairment”).
31 Id. at 765-766 (citing Dow III and Matter of Chicago).
32 Ultra Petroleum, 624 B.R. 195-204.
33 Id. at 203. 
34 Id. at 203-04.
35 540 B.R. 109 (Bankr. D. Del. 2015).



ABI Journal   January 2022  81

theory that it is the Bankruptcy Code and not the plan that 
has altered the creditor’s contractual rights.36 
 The paradox is resolved by recognizing that in a solvent-
debtor case, the claimholder has certain equitable rights 
that would be altered by the plan if the claimholder did not 
receive pendency interest. Thus, the resurrection of New 
Valley is avoided.37 However, it does mean that the term 
“equitable” in § 1124 (1) must be read to embody the same 
pre-Code solvency jurisprudence as found in the phrase “fair 
and equitable” in § 1129 (b). On a second appeal by the debt-
or, the issue is now squarely before the Fifth Circuit as to 
whether the solvency exception survived the Code’s enact-
ment in just this fashion. 

Where Does This Leave the Ninth Circuit?
 The Ninth Circuit remains an outlier. In Cardelucci,38 the 
Ninth Circuit considered whether, in a solvent-debtor case, 
a class of unsecured creditors whose claims were reduced 
to judgment in a California state court was entitled to post-
petition interest at the federal judgment rate of 3.5 percent 
or California’s state law judgment rate of 10 percent. The 

sole question presented to and considered by the court was 
the meaning of “legal rate” in § 726 (a) (5), with the court 
ostensibly presuming that § 726 (a) (5) controls the question 
of post-petition interest in a chapter 11 case.39 
 Because the Ninth Circuit held that “legal rate” means “fed-
eral judgment rate,” it limited the unsecured creditors to the 
federal judgment rate. At least two California bankruptcy courts 
have since cited Cardelucci for the broader proposition that all 
unsecured creditors are entitled to in a solvent chapter 11 case 
is post-petition interest at the federal judgment rate.40

Conclusion
 Given the conflicting federal circuit and bankruptcy court 
decisions over the Bankruptcy Code’s use of the phrase “fair 
and equitable” in § 1129 (b), the scope of § 502 (b) (2)’s exclu-
sion of unmatured interest from an allowed claim and the 
meaning of impairment under § 1124 (1), the ultimate fate of a 
century of pre-Code solvency jurisprudence will likely not be 
finally resolved short of a decision by the Supreme Court.  abi

36 Id. at 123.
37 Id.
38 In re Cardelucci, 285 F.3d 1231 (9th Cir. 2002).

39 Id. at 1234.
40 In re Cuker Interactive LLC, 622 B.R. 67, 70-71 (Bankr. S.D. Cal. 2020) (declining to apply solvent-debtor 

exception as recognized by numerous other courts on grounds that Cardelucci is binding precedent); 
In re PG&E Corp., 610 B.R. 308 (Bankr. N.D. Cal. 2019) (same). The issue is currently on appeal to the 
Ninth Circuit. Off. Comm. of Unsecured Creditors v. PG&E Corp., Case No. 20-04570, 2021 WL 2007145 
(N.D. Cal. May 20, 2021), appeal docketed, No. 21-16043 (9th Cir. June 17, 2021).
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