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Editor’s Note: Rt. Hon. Frank Field MP said that 
the lessons learned from BHS and Carillion imply 
“that our whole system of corporate accountability 
is in a mess. The greedy and complacent can take 
a one-way bet with the livelihoods of their workers, 
their smaller suppliers and the taxpayer.” This arti-
cle highlights the politicization of corporate failure 
by referencing two prominent corporate failures in 
the U.K: Carillion (a construction and outsourcing 
company) and BHS (a large retailer). Both have 
led to the U.K. parliament publishing consultation 
papers on corporate reform and parliamentary 
select committees investigating reasons for corpo-
rate failure and examining the actions of directors 
in the years prior to the failures. 

Two large-scale insolvencies in the U.K. have 
hit the headlines like no other. First, BHS 
was a large U.K. retailer that entered into 

administration in April 2016, resulting in job losses 
of 11,000 employees.1 Second, Carillion PLC was a 
major U.K. multinational construction and facilities-
management group that entered into compulsory 
liquidation in January 2018. Prior to its collapse, 
Carillion employed around 43,000 employees, 
including 19,000 in the U.K.2 
 There are two common elements: Both com-
panies (1) were household names in the U.K. and 
(2) had large pension scheme deficits. In the case of 
BHS, the pension deficit was assessed at £200 mil-
lion on an accounting basis and £571 million on a 
“buy-out” basis. In the case of Carillion, the pension 
deficit was £587 million on an accounting basis and 
on a buy-out basis nearer to £2 billion. In practice, 
this means that the U.K. Pension Protection Fund 
(PPF), a statutory regime similar in purpose to the 
PBGC, has to cover a limited amount of pensions 
for pensioners whose pension schemes have failed, 
and eventually the taxpayers are likely to take on a 
huge burden. 
 The burden on the PPF, together with the large-
scale job losses resulting from the failures, has 
focused the U.K. parliament into calling a par-
liamentary investigation into both insolvencies. 
In addition, and in part driven by the perceived 
need to be “doing something,” the Department for 
Business, Energy and Industrial Strategy (BEIS) has 

published a consultation on “insolvency and corpo-
rate governance” (the “Insolvency Consultation”).3 
On the pension side, the Department for Work and 
Pensions (DWP) published a white paper (essential-
ly a draft piece of legislation)4 on the measures to 
increase the protections for defined benefit-scheme 
members and make improvements to the system. 
Even this not being sufficient, the DWP has issued 
a consultation paper5 to assess how to improve the 
functioning of the pensions regulator — a statutory 
body set up to regulate and protect workplace pen-
sion schemes (the “Pensions Consultation”).

What Are Select Committees?
 The U.K. parliament operates select commit-
tees that review issues of public interest across all 
areas of government and report their findings to 
parliament. These are similar to the U.S. Senate 
committee before which Facebook founder Mark 
Zuckerberg appeared. The use of the power of a 
select committee inquiry has considerably increased 
in recent years and is not limited to insolvencies. 
  Where a company has a large pension deficit, is 
a large-scale employer or is dealing with govern-
ment (as Carillion was, as a large construction and 
outsourcing company), there is now a risk that any 
perceived crisis will attract a parliamentary inquiry. 
In both BHS and Carillion, the select committees 
appointed were formed of members of the BEIS 
committee and the work and pensions committee. 
 Select committee reports are matters of public 
record, many sessions are publicly televised, and 
their inquiries can attract significant media atten-
tion. Corporate executives can be summoned to 
give testimonies and face questions from members 
of parliament (MPs) on any topics considered to be 
relevant. This is what happened in the case of BHS 
and Carillion. 
  Unlike the powers that officeholders in formal 
insolvency proceedings have, a wide range of busi-
ness conduct can be reviewed that might be beyond 
the more clearly defined scope of a legal question. 
A select committee even has the power to demand 
material that is covered by legal privilege — 
although that has, until now, been successfully 
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resisted. The fact that a select committee might also publish 
supporting evidence for its report online could also contribute 
to further causes of action being pursued against directors or 
other parties involved following a select committee inquiry. 
 While a select committee has no authority to enforce a 
remedy or penalty, the impact of a select committee inquiry 
can be very public and wide-ranging. It has been said that 
politicians are viewing the select-committee process as a 
means to raise their profiles. The fact that MPs are pro-
tected by parliamentary privilege means that the usual libel 
and defamation laws do not apply. This might —and indeed 
often does — influence what they feel able to say (in other 
words, soundbites). 
 Although a select committee cannot issue a penalty, 
the public nature of the inquiry means that there is a huge 
amount of reputational risk at stake — both for the com-
pany that is the subject of the inquiry (or other companies 
in its group that might not be in an insolvency process) 
and for individual directors. Select committees are aware 
of this power and the reputational damage that flows with 
being openly criticized in a report. In the Carillion report, 
the committee went out of its way to praise just one of the 
directors, stating that she was the “only director to emerge 
from the collapse with any credit” and that the committee 
hoped that “her association with Carillion does not unfairly 
color her future career.”

What Is the Insolvency Consultation?
  The Insolvency Consultation was published with the aim 
of collecting the views of stakeholders in relation to four 
key areas of insolvency and corporate governance: (1) sales 
of businesses in distress; (2) reversal of value-extraction 
schemes; (3) investigations into the actions of directors 
of dissolved companies; and (4) strengthening corporate 
governance in pre-insolvency situations. The Insolvency 
Consultation is the U.K. government’s attempt to address 
what lessons can be learned from both BHS and Carillion. 
For the purposes of this article, the focus will only be on the 
first two limbs of the Insolvency Consultation. 

Sales of Businesses in Distress
  The Insolvency Consultation considers the responsi-
bilities of directors of a holding company when selling a 
distressed or insolvent subsidiary company. The example 
given is: “Alpha Limited is loss-making and has only been 
able to continue to trade through the support of its parent 
company, Beta Limited. Beta’s support has enabled it to 
meet its obligations toward its pension scheme, which is in 
deficit. The directors of Beta are keen to dispose of the loss-
making subsidiary on finding a buyer, Gamma Limited. 
[T] hey do not investigate Gamma’s background but pro-
ceed with a sale as quickly as possible. Gamma has limited 
financial means and no viable plan for Alpha. As a result, 
Gamma has no reasonable prospect of being able to address 
Alpha’s pension deficit or maintaining the level of financial 
support that Beta had previously provided. Following the 
sale, Gamma extracts cash from Alpha through the levy 
of management charges and introduces no new capital 
into the business. Within 12 months, Alpha is placed into 

administration and its pension scheme turns to the Pension 
Protection Fund.”
 As any restructuring practitioner knows, this is a common 
situation. The parent company supports its subsidiaries and 
the group, but where financial difficulties are on the horizon, 
there comes a point at which a different solution must be 
found for a struggling subsidiary, whether this be an insol-
vency with a wind-down sale or, perhaps at an earlier stage, 
an M&A-style sale. 

  The Insolvency Consultation considers the responsibili-
ties of directors of a holding company when selling a dis-
tressed or insolvent subsidiary company. It is settled English 
law that when a company’s financial position deteriorates 
such that its solvency is in question, the directors of that 
company must shift their focus away from the interests of 
shareholders toward the interests of the creditors as a whole. 
However, there is no such “shift” in respect of the duties 
owed by the directors of any parent company due to its sub-
sidiary becoming insolvent. This means that the directors of 
the parent company can approve a sale of an insolvent sub-
sidiary without regard to any potential loss to the insolvent 
subsidiary’s creditors, including its employees and suppliers 
and/or customers that depend on its operations. This does not 
mean that directors of parent companies do not have their 
own considerations to take into account, such as how a sale 
or wind-down could impact the reputation of the group as a 
whole. However, in the current legal framework, such con-
siderations are given to protect the holding company’s own 
stakeholders, such as protecting its shareholders from losses 
due to reputational damage. The considerations do not extend 
toward the subsidiary’s stakeholders. 
  The Insolvency Consultation seeks to address this 
perceived “gap” in the law by suggesting that directors 
of holding companies should be held accountable if they 
conduct a sale that harms the interests of the subsidiary’s 
stakeholders (including its creditors and employees) where 
that harm could be reasonably foreseen at the time of the 
sale. The penalties might include disqualification and per-
sonal liability. The question also asked is whether this 
form of accountability should be extended further to cover 
all corporate actions that could materially prejudice the 
creditors of an insolvent subsidiary. This would be a major 
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It is a shame that the government 
is not using the opportunity that 
a large-scale corporate failure 
provides to take a look more 
holistically at the insolvency and 
restructuring regime to use this 
as a lever to introduce changes 
that would work to modernize the 
insolvency landscape and provide 
for more business rescue....
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development and one that risks causing, at best, uncertainty 
in the boardroom.

Value-Extraction Schemes
  The next topic in the Insolvency Consultation is another 
example of how much a corporate failure has become the 
domain of politicians. In this scenario, the example is this: 
“A company in financial trouble is bought by a new investor. 
The new investor injects £20 million as a loan into the com-
pany to support its working capital. The company pays inter-
est on the loan at considerably more than a commercial rate, 
and the loan is secured by the company’s property. In addi-
tion, the company pays a ‘management fee’ to the investor. 
The company subsequently enters formal insolvency. The 
investor has benefited from interest payments and manage-
ment fees prior to the insolvency and, at insolvency, benefits 
from its charge over the assets (after insolvency expenses and 
preferential creditors are paid.” 
 While there are nuances, what the example describes is 
a form of rescue finance: Whereas the financier will charge 
higher interest rates to reflect the risky nature of the invest-
ment and will want to ensure some downside protection in 
the form of security in case the rescue does not work, in 
the world of high-profile company failures politicians see it 
through a different lens: “value extraction.” 
 Similar to the fraudulent preference regime in the U.S., 
under the English insolvency regime an insolvency office-
holder can apply to the court to reverse or unwind certain 
transactions that are entered into unfairly and deprive the 
company of assets that would otherwise be available to the 
creditors (e.g., a preference or transaction at an underval-
ue). The existing clawback provisions impose an additional 
requirement that the company must have been insolvent at the 
time of entering into the transaction or become so as a result. 
 The U.K. government is proposing a new form of claw-
back that would apply to what has been described as “val-
ue-extraction schemes.” It is targeting a scenario where an 
ailing (but not yet insolvent) company has been “rescued” 
by new or existing investors who then extract value so as 
to return part of their investment quickly and lessen their 
potential losses should the company subsequently fail. This 
value extraction could take the form of high interest rates and 
security on any loan made to the company and the payment 
of management fees to the investor.
  The Insolvency Consultation outlines a proposal to grant 
officeholders additional powers to reverse transactions where 
the company (1) had received new investment; (2) had value 
extracted in a transaction or series of transactions designed to 
be of benefit for the investor or those connected to it, without 
adding value to the company; and (3) subsequently enters 
into liquidation or administration. The government further 
proposes to substitute the current insolvency requirement 
with a test that examines whether the scheme unfairly puts 
the beneficiary in a better position than other creditors in a 
subsequent formal insolvency.

What Is the Pensions Consultation?
 The aim of the Pensions Consultation is to make the pen-
sions regulator stronger and supply it with more powers. As 
such, new criminal sanctions are proposed for failing to com-
ply with the current enforcement regime, with punitive fines 
for more serious breaches of up to £1 million. Under current 
pension regulations, the pensions regulator has the power to 
issue so-called financial support directions (FSDs) and con-
tribution notices (CNs) on certain companies and, in the case 
of CNs, on companies and individuals. 

CNs and FSDs
 Put very simply, if the pensions regulator considers that 
a person was party to an act, or failure to act, that increases 
a pension debt or prevents the recovery of such debt, then a 
CN can be issued. Targets of a CN are required to pay cash 
to a pension scheme.
  To issue an FSD, the pensions regulator must find that 
the scheme’s employer was either a service company or 
“insufficiently resourced,” which means that an employer’s 
resources are valued at less than 50 percent of its estimated 
“section 75 debt” to the scheme at the relevant time. The 
section 75 debt is the same as the aforementioned “buyout 
debt” level. It is calculated by reference to the costs of secur-
ing one or more members’ benefits by purchasing an annuity 
from an insurance company. An FSD requires the target to 
put financial support in place for a scheme.
 The Pensions Consultation is considering widening the 
reach of CNs and FSDs by allowing FSDs to be issued to a 
broader range of individuals, where they are associated with or 
connected to the sponsoring employer (provided the other tests 
are met). The overall idea would be to bring far more compa-
nies and individuals within reach of the pensions regulator, and 
as such liable to a potential contribution to the pensions deficit. 
If the measures are enacted, this is inevitably going to have an 
impact on who is willing to take on directorships of companies 
in financial difficulties — and how any personal risk could be 
mitigated. It would be troublesome news if the latest consulta-
tions and select committee inquiries make the jobs of a turn-
around director or chief restructuring officer less attractive, and 
the best-suited people would feel the need to leave the market. 

Comment
  The failure of two high-profile companies gave rise to 
increased select committees and parliamentary scrutiny as to 
what went wrong. Following televised debates, it was clear 
that the government also needed to take decisive action. The 
U.K. government published the “Insolvency Consultation 
and the Pensions Consultation.” Consultations are a quick 
first step that a government can issue without parliamentary 
time or discussions. While the government should be com-
mended for its noble intentions, it is now important to ensure 
that two (albeit high-profile) corporate failures do not result 
in knee-jerk legislative action. If one takes a step back from 
the detail of the consultations, a clearer trend emerges toward 
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scrutinizing director actions and holding more directors per-
sonally accountable, whether this is by making directors of 
holding companies liable for the sale of a subsidiary in the 
circumstances outlined by the Insolvency Consultation or 
increase the remit of who the pensions regulator can go after 
once a pension scheme has failed for personal contributions. 
 The rise of the select committee is likely to have an 
impact on directors, as it will be important for not only 
doing the right thing but also demonstrating that the right 
thing has been done. No one survives a select committee 
inquiry without scratches, but directors and their advisers 
are becoming more switched on to ensure that the right 
document trail is in place and that if it ever came to an 
inquiry, there is contemporaneous material to prove that 
the directors deliberated the issues, took advice and acted 

responsibly. The court of public opinion is becoming just 
as important as the court of law.
 How many of the proposals in the various consultations 
will eventually make it into legislation remains to be seen. It 
is a shame that the government is not using the opportunity 
that a large-scale corporate failure provides to take a look 
more holistically at the insolvency and restructuring regime 
to use this as a lever to introduce changes that would work 
to modernize the insolvency landscape and provide for more 
business rescue, such as maintenance of supply contracts, a 
regime similar to DIP finance and providing for pre-insol-
vency moratoria. The pressures on parliamentary time with 
Brexit are probably a big reason for this, but be that as it may, 
the process has certainly increased everyone’s focus on the 
issues at stake.  abi
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