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Center of main interest (COMI) is a concept 
that is central to the operation of chap-
ter 15 of the U.S. Bankruptcy Code,1 as 

well as the European Insolvency Regulation (the 
“EIR Recast”).2 Both legal instruments share simi-
lar background and, in principle, adhere to the same 
approach of modified universalism, linking main 
insolvency proceedings to the debtor’s COMI. 
 However, despite the common roots, practice has 
revealed significant differences in COMI interpreta-
tion, leading to divergent and sometimes conflicting 
results regarding its localization. In this article, the 
authors argue that uniformity in application of COMI 
presumptions across jurisdictions is crucial for ensur-
ing the efficient handling of cross-border insolven-
cies. Inharmonious approaches to COMI frustrate 
attempts to restructure international corporate groups, 
inhibit maximization of asset value, and run contrary 
to the creditors’ and debtors’ expectations.
 The article briefly outlines the history of the 
COMI concept and the rationale behind it, then 
proceeds with the review of the European stance on 
COMI by analyzing the EIR Recast and its prede-
cessor, the EIR 2000,3 as well as its application on 
the ground in the most recent case law. This is fol-
lowed by a comparison with the approach currently 
adopted under chapter 15, with special focus on the 
registered-office presumption.4

The Origins and Rationale of COMI
 The first fine attempt to introduce harmo-
nized rules in handling cross-border insolven-
cies in Europe was the 1980 Draft Convention 
on Bankruptcy, Winding-Up, Arrangements, 

Compositions and Similar Proceedings (the 
“1980 Convention”). It took a strong pro-universal-
ity (one-debtor, one-insolvency proceeding) stance 
and proposed a term debtor’s “center of adminis-
tration.” According to its Article 3, this should be 
the “place where the debtor usually administers his 
main interests.” For companies, a registered-office 
presumption was suggested.
 The 1980 Convention was never adopted, 
but the idea of having a connecting jurisdictional 
link in international insolvency cases migrated to 
the 1990 Istanbul Convention on Certain Aspects 
of Bankruptcy, drafted under the auspices of the 
Council of Europe and for the first time using 
the COMI term.5 It then reappeared in the 1995 
European Convention on Insolvency Proceedings 
(the “1995 Convention”), the major document 
that has strongly influenced both the UNCITRAL 
Model Law on Cross-Border Insolvency of 
1997 (the “Model Law”) and the EIR 2000 (now 
recast). The Guide to Enactment of the Model 
Law (1997) explains that the use of COMI as the 
determinant that a foreign proceeding is a “main” 
proceeding corresponds to the formulation in the 
1995 Convention, thus building on the emerging 
harmonization regarding the notion of a “main” 
proceeding.6 The 1995 Convention with its provi-
sions on COMI was thus recognized as the main 
influence on both the EIR 2000 and Model Law.7 
With the enactment of the latter in the U.S. in 2005,8 
the common foundation for the U.S. and European 
international insolvency instruments was laid down.
 The rationale behind COMI is convincingly 
explained by the Virgós/Schmit Report,9 which 
provides an authoritative interpretation of the 
1995 Convention. According to this report, insol-
vency is a foreseeable risk, so it is therefore impor-
tant that a debtor’s current/potential creditors can 
calculate or assess their rights and exposure in case 
of insolvency. The EIR Recast links COMI to inter-
national jurisdiction where main insolvency pro-
ceedings, having a universal effect, can be opened, 
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1 11 U.S. Code chapter 15. This chapter addresses recognition of foreign insolvencies in 
the U.S. and the relief available upon such recognition.

2 Regulation (EU) 2015/848 of May 20, 2015, on insolvency proceedings (recast). This 
regulation contains rules on international jurisdiction, applicable law, recognition of 
insolvency (and related) judgments, cross-border cooperation between insolvency 
practitioners/courts from different European Union (EU) Member States and insolvency 
proceedings of members of a group of companies.

3 Council regulation (EC) No. 1346/2000 of May 29, 2000, on insolvency proceedings.
4 Other major differences between U.S. and European approaches, including the time 

frame for COMI determination and its substantive characteristics, are outside the scope 
of this article.
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5 The Council of Europe is a much wider organization than the EU, and currently has 47 
member states, including Russia and Turkey.

6 Guide to Enactment of the UNCITRAL Model Law on Cross-Border Insolvency, ¶ 31 (1997).
7 I. Tirado, “An Evolution of COMI in the European Insolvency Regulation: From 

‘Insolvenzimperialismus’ to the Recast,” J. Sarra and B. Romaine (eds.), Annual Review 
of Insolvency Law (2015), pp. 691-722.

8 This was done through the adoption of chapter 15 by the enactment of the Bankruptcy 
Abuse Prevention and Consumer Protection Act of 2005, which replaced § 304 of the 
Bankruptcy Code.

9 Report on the Convention of Insolvency Proceedings, Brussels, May 3, 1996.
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as well as to the law applicable to such proceedings and their 
effects (lex concursus). 
 Being more reserved in scope and ambition, the Model 
Law, and hence chapter 15, determine COMI and the character 
of a foreign proceeding (either main or non-main) for the pur-
pose of recognition and available relief. For example, recogni-
tion of a foreign proceeding as a “foreign main proceeding” 
automatically leads to a stay of enforcement against the debt-
or’s assets located in the U.S. (§ 1520 (a)). No less importantly, 
failure by a foreign insolvency practitioner to demonstrate the 
presence of COMI (or an establishment) in the originating state 
might lead to outright refusal of recognition in the U.S.10

COMI Under EIR Recast
 The concept of COMI is at the epicenter of the EU’s 
regulatory insolvency framework, which applies only if 
COMI is located within the EU (recital 25).11 Article 3 of the 
EIR Recast states that COMI shall be the place where the 
debtor conducts the administration of its interests on a regu-
lar basis. In the case of a company, the place of the registered 
office shall be presumed to be its COMI. 
 In one of the first cases interpreting COMI, Eurofood 
IFSC Ltd.,12 the Court of Justice of the EU (CJEU) stressed 
its autonomous “supranational” meaning. The CJEU noted 
that COMI must be identified by “reference to criteria that 
are both objective and ascertainable by third parties,” hence 
allowing them to calculate the respective risks of deal-
ing with the debtor. The simple presumption in favor of 
the “registered office” jurisdiction can be rebutted only if 
objective and ascertainable factors indicate that COMI is 
somewhere else.13 This is the case of a “letterbox” company 
not carrying out any business activity in the territory of 
its registered office. The value attributed to the registered-
office presumption indicates its relative strength. In the 
2011 case of Interedil Srl,14 the CJEU further reinforced the 
presumption by making it impossible to rebut if the debtor’s 
central administration and registered office are situated in 
the same country.
 Article 4(1) of the EIR Recast mandates the court seized 
of a request to open insolvency proceedings of its own 
motion to examine whether it has jurisdiction (i.e., whether 
COMI (or establishment) is located within its territory). In 
so doing, it might require the debtor to submit additional 
evidence to support its assertions (recital 32). It is not clear, 
though, to what extent such a court needs to investigate the 
facts surrounding an insolvency filing, particularly when 
the registered office is located in the jurisdiction of the 
court seized — in order words, how active the judge should 
be in discovering whether the registered-office presump-
tion can be rebutted, or in looking for evidence to rebut 
it. Due to the inherent ambiguity of COMI and its fact-
sensitivity, as well as the divergent (national) procedural 

traditions (including the role of courts and the allocation 
of the burden of proof), cross-border insolvency cases in 
practice lead to protracted litigation and fierce battles over 
COMI localization.
 Recent years have seen an increase in the insolvencies of 
European airline companies, among them Italy’s national car-
rier Alitalia, British charter airline Monarch and Germany’s 
second-largest carrier, Air Berlin. Another example from 
early 2018 comes from Austria and concerns the insolvency 
of NIKI, a subsidiary of Air Berlin registered in Austria. 
However, finding its COMI proved to be challenging. 
 At first instance, the District Court of Charlottenburg 
in Germany accepted that since NIKI’s business was 
operationally controlled and integrated with Air Berlin 
(Germany), which had practically been NIKI’s only cus-
tomer and sales generator, COMI was in Germany.15 The 
appellate court in Berlin disagreed, finding NIKI’s COMI 
to be in Austria.16 It noted that in deciding to rebut the reg-
istered-office presumption, high demands must be made in 
order to ensure legal certainty. 
 In light of the drastic effects that COMI determination 
leads to, the refutation of this presumption must be sub-
ject to a stringent standard. In the present case, there were 
strong arguments in favor of both Germany and Austria.17 
Since it was not a “black and white” situation, the appellate 
court was not persuaded that the registered-office presump-
tion was rebutted. Courts in other EU states tend to follow 
this approach.18 

COMI Under Chapter 15
 As previously noted, chapter 15 and the EIR Recast 
originate from the same background,  namely the 
1995 Convention. Chapter 15 does not define COMI, but 
it contains a rebuttable presumption that the debtor’s reg-
istered office is presumed to be the center of the debtor’s 
main interests (§ 1516 (c)). However, this has not led to 
the uniform application of the COMI standard under the 
EIR Recast and chapter 15. 
 European courts have set a rather high bar for the rebut-
tal of the presumption and require the applicant to provide 
sufficient evidence that COMI is somewhere else. Instead, 
the U.S. courts treat the presumption as merely indicative 
for “speed and convenience in instances in which the COMI 
is obvious and undisputed.”19 Some marginal evidence 
against the registered-office presumption suffices to shift 
the burden of proof to a representative seeking recognition 
of a foreign insolvency proceeding in the U.S.20 In sum, U.S. 
courts consider that “the Model Law and Chapter 15 give 
limited weight to the presumption of jurisdiction of incor-
poration as the COMI.”21

10 Bear Stearns High-Grade Structured Credit Strategies Master Fund Ltd., 374 B.R. 122 (Bankr. S.D.N.Y. 
2007), aff’d, 389 B.R. 325 (Bankr. S.D.N.Y. 2008); Creative Finance Ltd. (In Liquidation), 543 B.R. 498 
(Bankr. S.D.N.Y. 2016).

11 In a case where the debtor had its COMI in Switzerland (not an EU member state), the Dutch Court of 
Appeal’s Hertogenbosch, Nov. 26, 2016, ECLI:NL:GHSHE:2015:4867, rightfully decided that it had no 
international jurisdiction.

12 Eurofood IFSC Ltd., Case C-341/04, ECLI:EU:C:2006:281, May 2, 2006.
13 Ibid. at ¶ 34.
14 Interedil Srl v. Fallimento Interedil Srl, Case C-396/09, ECLI:EU:C:2011:671, Oct. 20, 2011.

15 AG Berlin-Charlottenburg, 36n IN 6433/17, Dec. 13, 2017.
16 LG Berlin, 84 T 2/18, Jan. 8, 2018. In principle, the judgment is incorrect to the extent that a court can-

not decide on the international insolvency jurisdiction in another member state.
17 The debtor maintained an office in Vienna and had an Austrian operating license. In addition, approxi-

mately 80 percent of the employment contracts concluded by NIKI were subject to Austrian labor law.
18 See, e.g., Gerechtshof’s Hertogenbosch, ECLI:NL:GHSHE:2014:1311, April 10, 2014. In its decision, the 

Dutch court concluded that it is up to the creditor or debtor who consider that COMI is not at the place of 
the registered office to provide evidence the court can rely on to deviate from the presumption.

19 Creative Fin. Ltd. (In Liquidation), 543 B.R. 514-15 (Bankr. S.D.N.Y. 2016).
20 Tri-Cont’l Exch., 349 B.R. 627, 635 (Bankr. E.D. Cal. 2006).
21 Bear Stearns, 374 B.R. 128.
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 The differences in approaches adopted in Europe and 
the U.S. are stark and materialized in the recent case relat-
ed to the insolvency of Oi Brasil, Brazil’s largest fixed-line 
telecoms operator. In 2016, the U.S. Bankruptcy Court for 
the Southern District of New York, in line with the previ-
ous decision of the competent Brazilian court, determined 
that the COMI of four companies comprising the Oi Group 
was in Brazil. 
 The Brazilian proceedings were recognized as foreign 
main insolvency proceedings under chapter 15.22 One of the 
four entities in the Oi Group is a Dutch company, Oi Coop, 
which played the role of a financial vehicle (SPV), attract-
ing investments on the European markets. Despite Oi Coop’s 
registered office being in The Netherlands, the U.S. court 
found its COMI to be at the location of the corporate nerve 
center23 (i.e., Brazil). In the meantime, that same Dutch 
company was subject to a Dutch bankruptcy liquidation 
proceeding. With no real analysis of the COMI issue, the 
Dutch Supreme Court almost automatically tied the question 
regarding applicable law and insolvency jurisdiction to the 
fact that Oi Coop was a legal person, incorporated or estab-
lished on the basis of Dutch corporate law.24

 Thus, a company effectively ended up having two 
COMIs: (1) as part of the group of companies undergoing 
restructuring in Brazil; and (2) as a separate entity falling 
under distinct insolvency proceedings in The Netherlands. 
Despite both courts applying the “registered-office presump-
tion” in determining Oi Coop’s COMI, it turned out to be in 
different places. The follow-up attempts by the Dutch repre-
sentative of Oi Coop to terminate the previous U.S. recogni-
tion order and instead establish the Dutch proceeding as a 
foreign main proceeding failed.25

Way Forward
 From this short analysis of the approaches to COMI 
under the EIR Recast and chapter 15, it is evident that 
consensus is largely missing. The similarly worded reg-
istered-office presumption, contained in § 1516 (c) of 
chapter 15 and Article 3 of the EIR Recast, is treated dif-
ferently and given more weight in Europe. It is true that 
consideration must be given to the divergent nature of the 
two legal instruments. However, this does not justify the 
outcome for cross-border insolvency cases, particularly 
when such an outcome lacks efficiency and predictabil-
ity. As shown in the example of Oi Brasil, distinct COMI 
regimes place members of the same group of companies 
under separate autonomous or “unconnected” insolvency 
proceedings, ultimately inhibiting a group-wide solution, 
be it restructuring, sale of business as a going concern or 
streamlined liquidation.
 COMI is not a judicial concept set in stone; rather, it 
develops in light of the changing market conditions and 
evolving business practices and structures. Predictability 
and legal certainty of the effects and costs related to a 
debtor’s insolvency should be reinvented as the goal that 
the concept of COMI was originally created to serve. 
Maximization of the asset pool and promotion of the res-
cue of viable-but-distressed businesses require compre-
hensive solutions. 
 This can entail harmonization of COMI standards and 
improved cross-border cooperation and coordination in 
international insolvencies. The former is encouraged by 
the UNCITRAL Guide to Enactment and Interpretation 
of the Model Law,26 and the latter is being discussed by 
UNCITRAL Working Group V, which is currently consider-
ing draft legislative provisions for cross-border insolvencies 
of enterprise groups.  abi
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22 Order Granting Recognition of Foreign Main Proceeding and Certain Related Relief, July 22, 2016, In re 
OI S.A., No. 16-11791 [ECF No. 38] (Bankr. S.D.N.Y. 2016).

23 With respect to COMI of an SPV, the court relied on the precedent In re OAS S.A., 533 B.R. 83 (Bankr. 
S.D.N.Y. 2015).

24 Decision of the Dutch Supreme Court, ECLI:NL:HR:2017:1280, July 7, 2017.
25 Memorandum Decision and Order Denying Motion for Reconsideration, Bankr. S.D.N.Y. March 14, 2018.

26 The UNCITRAL Guide to Enactment and Interpretation of the Model Law, ¶ 82 (2013).
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