
European Update
By AdAm GAllAGher And FloriAn KlimschA

Editor’s Note: Insolvency and restructuring laws 
are deeply rooted in each country’s legal and 
social background. The European Union has, until 
recently, resisted temptation to harmonize them 
across its member states. However, in what might 
be a first step toward harmonization, the European 
Commission has published a proposal that seeks 
to provide a framework for setting out what fea-
tures a restructuring regime should entail to pro-
mote access to restructuring tools for companies to 
avoid insolvency. In this article, Florian Klimscha 
examines this latest proposal and its prospects for 
becoming a part of member states’ culture.

On Nov. 22, 2016, the European Commission 
(EC) published a proposal for a directive 
on preventive restructuring frameworks, 

second chances and measures to increase the effi-
ciency of restructuring, insolvency and discharge 
procedures (hereinafter, “the proposal”). According 
to the EC, the proposed directive intends to shift the 
focus from liquidation toward opportunities for dis-
tressed companies to restructure early on in order to 
prevent insolvency and ensure that entrepreneurs get 
a “second chance” after a bankruptcy.1 The proposal 
was preceded by an EC recommendation issued in 
2014 for certain minimum standards.2 While the 
recommendation did not have a binding effect and 
was widely disregarded by European Union (EU) 
member states, it was an important step reflecting 
the ongoing change of paradigm.
 So far, EU legislation3 on insolvency laws has 
only focused on conflicts of jurisdiction and laws in 
cross-border proceedings providing for mutual recog-
nition but has not harmonized the member states’ sub-
stantive insolvency systems. If enacted, the proposal 
would be the first and a significant step toward har-
monization of national insolvency regimes in Europe 
by implementing proceedings similar to chapter 11. 

Objectives and Overview
 The proposal’s key objective is to improve the 
free flow of capital by reducing barriers resulting 

from differences in the members states’ insolvency 
frameworks (e.g., efficiency, length and costs). In 
order to achieve this objective, the proposed direc-
tive would establish broad key principles — aimed 
at improving investment and job opportunities in 
the single market, as well as providing for more-
targeted rules to increase the efficiency of restruc-
turing frameworks (e.g., managers’ duties in the 
pre-insolvency stage). 
 However, the directive would not harmonize 
core aspects of the member states’ insolvency 
regimes such as the definition of “insolvency” and 
rules that are applicable to the ranking of claims or 
avoidance rules. Any further harmonization efforts 
would require significant changes of other national 
laws (e.g., company, tax, employment and Social 
Security laws), which are neither intended nor may 
be easily feasible due to the diversity of member 
states’ legal systems.4

 The aforementioned key principles are set out 
in title II (preventing restructuring frameworks), 
title III (second chance for entrepreneurs) and 
title IV (measures to increase the efficiency of 
restructuring, insolvency and second chances) of the 
proposal. This article will concentrate on the most 
significant suggestions set out in titles II and III.

Preventing Restructuring Frameworks
 In the various EU member states, debtors do 
not have the same opportunities to deal with their 
financial difficulties before formal insolvency pro-
ceedings have been initiated, in particular regarding 
a restructuring of their debt or businesses. In 2015, 
debtors in Bulgaria, Hungary, Slovakia and Croatia 
(which recently changed its pre-insolvency regime) 
did not have access to restructuring procedures 
before an insolvency occurred. Austria, Germany, 
Italy and Portugal do provide for (pre-) insolvency 
restructuring — if strict access conditions are met 
(e.g., expert certificates and consent of the major-
ity of the creditors). Belgium, the Czech Republic, 
Estonia, Finland, France, Greece, Spain, Latvia, 
Lithuania, Luxembourg, the Netherlands, Poland, 
Romania, Sweden and the U.K. provide for restruc-
turing measures at an early stage, without strict 
access conditions.5 
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 Against this background, the proposal envisages that dis-
tressed debtors shall have access to restructuring measures 
enabling them to restructure their debts or business, restore 
their viability and avoid insolvency. These restructuring 
measures are to be requested by a debtor, or a creditor with 
the debtor’s consent, and (if possible) provide for administra-
tive or judicial confirmation (Art. 4 (4)).

Facilitating Negotiations and Stay-of-Enforcement Actions
 Currently, in most EU member states, debtors either lose 
certain powers of control during restructuring proceedings 
(e.g., France and the Netherlands) or are left in possession of 
them but under the supervision of an insolvency practitioner 
(e.g., Austria, Germany, Estonia, Finland and France) or the 
competent court (e.g., Belgium).6 To encourage enterprises 
to deal with their financial difficulties at an early stage and 
apply restructuring measures, the proposal provides that 
debtors accessing restructuring measures shall remain totally 
or partially in control of their assets, as well as their day-
to-day businesses. An insolvency practitioner is only to be 
appointed in limited circumstances.7 
 According to the proposal, debtors who are in the process 
of negotiating a restructuring plan can — subject to limited 
exceptions (such as for workers’ outstanding claims) — 
apply for temporary stay-of-enforcement (Art. 6). Such a stay 
might be general (i.e., covering all creditors) or limited (i.e., 
covering one or more individual creditors). The stay shall 
initially be limited to a maximum period of no more than 
four months with the option of an extension up to 12 months 
(to be granted upon the request of the debtor or creditors, 
provided that there is evidence of progress in the restructur-
ing and no unfair prejudice to affected parties’ interests).8 
Although many of the member states’ insolvency frame-
works currently do provide for such extendable (e.g., France, 
Italy, the Netherlands and the U.K.) or nonextendable (e.g., 
Germany, Greece, Spain and Poland) stay-of-enforcement 
proceedings,9 there are still jurisdictions that do not grant any 
stay in preventive restructuring situations (e.g., Austria).10

 During the stay, the debtor’s obligation and a creditor’s 
right to file for insolvency procedures shall be suspended 
(Art. 7).11 In order to protect the debtor’s ongoing business 
operations, creditors to which the stay applies may not with-
hold performance or terminate, accelerate or otherwise modify 
executory contracts entered into prior to the stay. If fully imple-
mented, the proposal could well match the “executory contract” 
regime under chapter 11 in this respect. However, the scope of 
this provision can be limited by the member states to contracts 
that are essential to the debtor’s business, such as supply con-
tracts for power, water, telecoms and card-payment services.12

Adoption of the Restructuring Plan
 The proposal assumes that the result of successful restruc-
turing negotiations is reflected in a restructuring plan. In this 

respect, member states shall require restructuring plans to 
contain certain minimum information (affected parties, class-
es of affected parties, duration or reasoned statement explain-
ing why the business is viable (Art. 8)). Any restructuring 
plan has to be adopted by the “affected parties” comprised 
of creditors of all classes, as well as equityholders whose 
interests are affected under a restructuring plan. All affected 
parties that have a right to vote on the adoption of the plan 
shall be categorized into classes, and each class should reflect 
claims with rights sufficiently similar to justify considering 
the class members as a homogenous group with a commonal-
ity of interests. At a minimum, secured and unsecured credi-
tors are to be regarded as two different classes. 
 The adoption of a restructuring plan then requires the 
majority in the amount of claims in each class, which 
might be increased by member states by up to a maxi-
mum of 75 percent in the amount of claims. Dissenting 
creditors (if identified in the plan) will be bound by the 
decision of the relevant majority (Art. 14). If the required 
majority is not reached in each class, the plan may still 
be adopted in accordance with the cross-class cramdown 
requirements (see below).

Confirmation of the Restructuring Plan 
 The proposal is not entirely conclusive as to whether judi-
cial or administrative confirmation of a restructuring plan is 
mandatory. Recital 30 clearly states that a confirmation is 
generally required to ensure “that the reduction of the rights 
of creditors or interests of equityholders is proportionate to 
the benefits of the restructuring and that they have access to 
an effective remedy.” Article 10 stipulates that certain types 
of restructuring plans can only become binding when con-
firmed by a judicial or administrative authority. This would 
imply that the proposal also envisages restructuring plans 
that do not require an authoritative confirmation in order to 
become effective.
 Nevertheless, for a restructuring plan to be confirmed 
by a competent authority, the following minimum condi-
tions must be met: The adopted restructuring plan has been 
adopted and (1) has been notified to all known creditors 
likely to be affected by it; (2) complies with the so-called 
“best-interest-of-creditor test,” which means that no dissent-
ing creditor would be worse off under the restructuring plan 
than they would be in the event of a liquidation; and (3) any 
new financing is necessary to implement the restructuring 
and does not unfairly prejudice the interests of creditors. 
However, the competent authority may refuse to confirm the 
restructuring plan if the plan does not have a reasonable pros-
pect of preventing the debtor’s insolvency. In order to have 
swift decisions at hand, the proposal provides for a maximum 
decision period of 30 days.

Cross-Class Cramdown
 In the case of a restructuring plan that has not been 
approved by all classes of affected creditors, member states 
will have to ensure that the competent judicial or administra-
tive authority can confirm the plan subject to the following 
requirements: (1) the minimum conditions for an authority’s 

6 Id.
7 Where the debtor is granted a general stay or where there is cross-class cramdown.
8 The corresponding national authorities may lift the stay if a certain majority of the creditors (depending on 

national law) do not support the continuation of the negotiations, or at the debtor or practitioner’s request. 
9 In many cases, the stay also blocks the opening of insolvency procedures against the debtor.
10 See supra n.5 at p. 3.
11 Member states may provide for certain exemptions of such principles in the case of illiquidity during the 

stay (cf. Art. 7(3)).
12 See Recital 21.
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confirmation of a plan (as set out above) have to be met; 
(2) the restructuring plan has been approved by at least one 
class of affected creditors (other than equityholders and any 
other class that, upon a valuation of the enterprise, would not 
receive any payment in a liquidation); and (3) the restruc-
turing plan complies with the so-called “absolute priority 
rule,” which means that a dissenting class of creditors must 
be satisfied in full before a more junior class may receive any 
distribution under the restructuring plan.13

Protection for New Financing, Interim 
Financing and Other Restructuring-
Related Transactions
 Although a number of member states’ insolvency frame-
works permit new financing during restructuring procedures 
and either protect these transaction from avoidance rules 
(e.g., Greece, Spain and France) or grant special status in 
subsequent insolvency proceedings (e.g., Germany and 
Italy), many member states (e.g., Croatia, Luxembourg and 
Poland) do not protect these transactions in subsequent insol-
vency proceedings14 or may even bear the risk of substan-
tial (personal) liability or possible criminal law sanctions. 
Hence, in order to enable and consequently encourage new 
or interim financings in a new harmonized European regime, 
such transactions must be adequately protected. 
 Financing transactions are to be exempted from being 
set aside under avoidance rules and lenders thereunder from 
civil and criminal liability, each in the context of a subsequent 
insolvency procedure (unless conducted fraudulently or in bad 
faith). Member states may also provide that new or interim 
financings obtain priority ranking so that payment is received 
before other creditors that would otherwise have superior or 
pari passu ranking claims. In such cases, new and interim 
financing shall rank at least senior to claims of ordinary unse-
cured creditors. Further, transactions (payments, debt-to-equi-

ty swaps, security, guarantees, etc.) implementing a plan that 
has been confirmed by a judicial or administrative authority 
or closely connected therewith shall also be protected from 
challenges in subsequent insolvency proceedings (Art. 17).

Second Chance for Entrepreneurs
 The proposal’s main objective is to encourage entrepre-
neurial activity. The fear of insolvency is a restricting fac-
tor of entrepreneurial developments in Europe. An EU-wide 
survey15 asking respondents which two risks they would be 
afraid of the most if they were to set up a business today 
showed that the most dominant factor16 in not starting a new 
business was the fear of going bankrupt.
 The applicable discharge periods (i.e., the period of time 
after which overindebted individuals may be fully discharged 
from their debts) in many member states (e.g., Germany, 
Ireland, Netherlands and the U.K.) do comply with the propos-
al in this regard, although with — in some cases — restrictive 
conditions (e.g., the need for repayment of 35 percent of debt 
in Germany). However, there is still no possibility of discharge 
in Bulgaria or Hungary, as well as no definite discharge period 
in Croatia, Luxembourg or Poland. Overall, discharge periods 
are still too long and range between five (e.g., Czech Republic, 
Spain and Sweden) and up to 10 years (e.g., Greece).17 Hence, 
the proposal envisages to limit discharge periods to a reason-
able level, which should be no longer than three years.

Conclusion
 The proposal suggests a framework that (if adopted) 
would result in a total overhaul of the European restructuring 
process. The upcoming months and years will bring clarity as 
to whether there is sufficient political support for such a radi-
cal change. From an economic and business perspective, as 
well as the restructuring practitioner’s view, it would clearly 
be welcomed.  abi
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13 For purposes of subparagraph (ii), the valuation of the debtor’s enterprise should consider the value of 
the debtor’s business in the longer term and not its liquidation value (Art. 13).

14 See supra n.5 at p. 4.

15 See “Entrepreneurship in the EU and Beyond,” Flash Eurobarometer 354, June-August 2012, p. 72, et seq.
16 Approximately 43 percent of the respondents said that they would be afraid of the risk of going bankrupt, 

while 37 percent said the risk of losing their property concerned them the most.
17 See supra n.5 at p. 4.
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