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The Italian Bankruptcy Law (legge fallimen-
tare) was enacted in 19421 and remains in 
force to this day. We are dealing with a real 

code that disciplines different proceedings, not 
only bankruptcy, but also restructuring proceed-
ings and special bankruptcy proceedings for big 
companies with a high number of employees. In 
this last case, in the light of the potential detrimen-
tal effect of a bankruptcy for the entire economic 
system, the law provides special rules, aiming to 
avoid severe job losses. The text of the original law 
(Royal Decree No. 267) has been modified repeat-
edly over the years, but for some time there has 
been a sense that real structural reform is needed in 
order bring the law of bankruptcy more in line with 
current market needs, as well as with international 
and European rules.
 The 1942 legislation is without doubt a child of 
its time. What stands out above all is the strikingly 
punitive rationale that pervades the entire regulatory 
structure, which is exclusively designed to protect 
the creditor class at the expense of providing sup-
port to companies in crisis. The thoroughly negative 
connotation of bankruptcy dates back to medieval 
Italy, when an insolvent merchant’s “bank” (banco, 
in the sense of “bench” or “counter”) was “bro-
ken” (rotto, hence the alternative term in Italian, 
bancarotta) in order to prevent the merchant from 
continuing to do business.
 The Bankruptcy Law of 1942 enshrined this 
heavy social stigma in legislation, which included 
denying bankrupt individuals the right to vote for 
five years and recording them in the “Public Register 
of Bankrupts” (Article 50 of the Bankruptcy Law). 
Another aspect of the law’s punitive nature is that a 
bankruptcy petition could be filed ex officio, as well 
as by creditors and the public prosecutor. 
 The protection of the creditors’ class finds expres-
sion not only in the principle of favor creditoris, but 
also in that of par condicio creditorum, pursuant 
to which each creditor is entitled to satisfaction at 
the same percentage rate as all other creditors. As 
an alternative to bankruptcy, the 1942 legislation 
provided only for composition proceedings (concor-
dato preventivo), which are subject to considerable 
restrictions. It enables the debtor in crisis to avoid 
bankruptcy by proposing a composition plan (i.e., an 
agreement requiring the approval of the creditors and 
bankruptcy court). The term “crisis” (crisi) should 
not be confused with the concept of insolvency; pur-

suant to Article 5 of the Bankruptcy Law, an entre-
preneur is insolvent if he/she is no longer able to sat-
isfy any obligations on a regular basis, whereas “cri-
sis” is not defined by statute and is considered to be 
a type of difficulty experienced by the entrepreneur 
that is temporary and in any case more tenuous than 
that in the case of insolvency. Insolvency is a require-
ment for bankruptcy, whereas a state of crisis allows 
an entrepreneur to resort to composition proceedings.
 Under the rationale of the Bankruptcy Law as 
originally drafted, bankruptcy was the rule, with 
composition proceedings playing a secondary role. 
Ultimately, the rationale in effect was one that was 
therefore designed exclusively to protect the credi-
tors’ class by liquidating the insolvent entrepre-
neur’s business activity and imposing considerable 
penalties on him/her.

Reforms over the Years
 In 2005,2 Parliament introduced an initial 
reform, known as the “mini-reform,” followed by 
two more in 20063 and 2015.4 These actions served 
to change the basic perspective.
 With respect to bankruptcy, it cannot be 
declared if the amount of the debts overdue 
amounts to a sum less than €30,000, a threshold 
below which bankruptcy cannot be declared and 
any  bankruptcy petition is rejected. In addition, the 
ex officio petition for a declaration of bankruptcy 
was abolished, even where composition proceed-
ings are unsuccessful (because, for example, the 
plan was not approved by the creditors and judge). 
The Public Register of Bankrupts was also abol-
ished, as was the prohibition on voting for five 
years after declaring bankruptcy.
 In terms of composition proceedings, an effort 
was made to encourage their use by lowering the 
threshold for creditor satisfaction to 40 percent, 
and a provision was declared for subdividing cred-
itors into homogeneous classes that are satisfied 
at different rates, with even privileged5 creditors 
being subject to partial satisfaction. Parliament 
also created a new form of composition proceed-
ings: Article 161 (6) allows the proposal of com-
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position proceedings known as “blank” (in bianco) or 
“conditional” (con riserva) proceedings, under which the 
composition plan is not submitted immediately but instead 
deferred to a later date specified by the judge, but not later 
than 120 days after the application is lodged, with a pos-
sible one-time extension of up to 60 days. Furthermore, with 
Article 186bis, parliament introduced composition proceed-
ings that provide for the continued operation of the entrepre-
neur’s business (in continuità).
 Also introduced were the debt-restructuring agreement 
(accordo di ristrutturazione dei debiti), Article 182bis 
of the Bankruptcy Law and the certified restructuring 
plan (piano attestato di risanamento). With these recent 
reforms, parliament has essentially grasped that allowing 
companies to restructure and continue their business activ-
ities better addresses the needs of creditors and debtors 
alike, and therefore of the entire economic system as well. 
This also serves to transform the hierarchy inherent in the 
Bankruptcy Law: Composition proceedings and the other 
alternatives to bankruptcy, particularly those whose objec-
tive is restructuring, are becoming the rule, with bankrupt-
cy now being a last resort.

Reform of the Bankruptcy Law
 The recent reforms certainly have modernized the Italian 
law of bankruptcy and made it better suited for current 
economic needs. However, these are not enough. The eco-
nomic and financial crisis, and the pressure emanating from 
European and international law, have forced a global rethink-
ing of the law of insolvency. 
 First and foremost, at the European law level, Regulation 
(EU) 848/2015 (governing cross-border insolvencies) and 
its predecessor, Regulation (EU) No. 1346/2000, have 
played major roles. Also noteworthy is a push to reshape 
the Italian law of bankruptcy that followed from the 
European Commission’s Recommendation of March 12, 
2014.6 Whereas the aforementioned regulations influence 
cross-border insolvency essentially in procedural terms, the 
Commission Recommendation calls upon national legisla-
tures to harmonize various fundamental principles underly-
ing national regulations in substantive terms. 
 In addition to European sources, there has also been input 
from the United Nations Commission on International Trade 
Law (UNCITRAL), which has developed a model law on 
cross-border insolvency that can be used by national legis-
latures as draft legislation for their regulations. As a result, 
parliament could no longer ignore the pressure for reform 
emanating from these supranational sources, and a commis-
sion was established to draft a consolidated insolvency law 
to replace the current Bankruptcy Law in its entirety.
 The commission developed a draft law on behalf of the 
government, which was approved by the Council of Ministers 
(Consiglio dei Ministri) on Feb. 10, 2016. On Oct. 11, the 
Senate approved “Draft Law No. 2681,” which confirmed the 
draft law (legge n. 3671bis) passed by the Italian Chamber of 
Deputies (Camera dei deputati) on Feb. 1, 2017. 

 Implementation of the reform should occur within 12 
months, following a delegation of authority to the govern-
ment to issue statutory instruments, which is contained in 
Article 1 of the aforementioned law.

The “General Principles” of the 
New Insolvency Law
 In this context, the government is to implement the gen-
eral principles set out in detail in Article 2 of the legislation. 
Here are some of the key points.
 In order to prevent stigmatization of a business owner 
affected by insolvency, the term “bankruptcy” (fallimento) is 
to be replaced by the term “judicial liquidation” (liquidazione 
giudiziale). This change also takes into account the fact that 
the new insolvency law is intended as a tool to overcome 
business crises. The background to the new terminology is 
that “fallimento” means “failure” when translated literally 
and therefore does not take into account the future-oriented 
objectives that are the purpose of the new insolvency law.
 The introduction of the definition of the concept of “busi-
ness crisis,” which describes the probability of a future insol-
vency, sits alongside the definition of “insolvency,” which is 
already contained in the current insolvency law. The addition 
of a unified judicial process aims to include all categories 
of debtors that might be affected by a “business crisis” or 
“insolvency” (natural or legal persons, consumers, freelanc-
ers, industrial, agricultural or manual business owners), and 
it features a particularly short time scale for proceedings.
 Priority is granted to proceedings that are targeted at 
overcoming business crises and ensuring the continuation 
of the business, including (where appropriate) by another 
business operator where (1) this best serves the interests of 
creditors and (2) suitability for ongoing satisfaction of credi-
tors has been set out in the plan. This is intended to restrict 
judicial liquidation to situations where no other suitable alter-
native solution exists.

Special Rules Relating to Individual 
Insolvency Law Institutions
 In connection with the explanation of these “general 
principles,” the legislators have provided additional “spe-
cific principles” in relation to individual insolvency law 
institutions, which are to be implemented during the course 
of the reform.
 The provisions in Article 3 (“Group Insolvency”) enable 
unified insolvency proceedings for a number of different 
group businesses. For this purpose, particular rules are to be 
implemented in order to enable the determination of local 
jurisdiction, as well as the mutual provision of information 
between relevant bodies in cases of pending proceedings 
among a number of judicial authorities. Furthermore, the pos-
sibility of a unified application for judicial confirmation of 
an agreement for settlement of debts is envisaged that would 
relate to all consolidated debts, or for pre-emptive composi-
tion proceedings for all group companies, whereby either a 
single plan or a number of plans could be created. In each 
case, the autonomy of the assets and liabilities of the individ-6 See “Insolvency: Commission Recommends New Approach to Rescue Businesses and Give Honest 

Entrepreneurs a Second Chance,” European Commission (March 12, 2014), available at europa.eu/rapid/
press-release_IP-14-254_en.htm.
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ual group companies is to be maintained within the scope of 
the group insolvency so that there can be no mixing of these. 
 Article 4 (“Early Warning Proceedings”) introduces spe-
cial proceedings that, through a prompt analysis of the rea-
sons for the business’s economic and financial difficulties, 
enables the crisis to be established at an early point and for 
negotiations with the creditors to take place. As an incen-
tive for using the proceedings, the business owner should 
benefit from advantages in relation to assets and liabilities. 
In addition, the settlement will not be handled by the insol-
vency court, but rather transferred to an office created for 
this purpose by chambers of commerce in order to avoid the 
impression that the proceedings are simply a “precursor to 
insolvency.” Lastly, in order to ensure that a crisis is rec-
ognized early on, the governing bodies of the company and 
institutional creditors will be under a duty to make the com-
pany aware of any indicators of potential illiquidity.
 Under Article 5 (“Debt Restructuring Agreement”), the 
legal consequences of a debt-restructuring agreement within 
the meaning of Article 182bis of the Italian Insolvency Act 
(legge fallimentare) are extended to creditors who are not a 
party to the agreement, and where creditors who have agreed to 
the debt settlement hold at least 75 percent of the total claims.
 Article 6 (“Composition Proceedings”) provides that 
composition proceedings will be restricted to cases of the 
continuation of going concerns, as only the guarantee of 
continuation of the business justifies the granting of the par-
ticular, beneficial legal advantages connected to the composi-
tion. So-called “liquidation-composition proceedings with-
out business continuation” will be considered, if necessary, 
where a third party targets the proceedings with financial 
means that, based on the situation in a normal insolvency, 
put the creditors in a “noticeably better position” and always 
on the condition that a rate of at least 20 percent in favor of 
non-preferential creditors is envisaged.
 In order to simplify the process in less complex proceed-
ings, Article 7 (“Judicial Liquidation”) provides that the 
functions of the creditors’ committee are to be replaced by 
electronic consultation with creditors, whereby the silence 
of a creditor can be assumed to be consent. In addition, pro-
ceedings for judicial liquidation are strengthened through 
measures that target preservation of preferential rights dur-
ing enforcement and in compulsory sale procedures, as well 
as in relation to liens over property.
 Moreover, Article 7 reforms the provisions relating to 
pending transactions. In all cases where the operational man-
agement or insolvency administrator enters into a contract, 
the right to deduct is restricted to only those claims that came 
into existence during the course of the proceedings. All con-
tracts of a highly personal nature are terminated unless it is 
agreed that they should continue with the express consent of 
the other contracting party. Article 7 also implements spe-
cific rules relating to preliminary agreements, in particular in 
relation to the acquisition of property still to be constructed. 
 In order to accelerate, simplify and concentrate on the 
process of establishing claims, Article 7 encourages elec-

tronic claims (also for foreign creditors) and permits, albeit 
restrictively, late claims. This result is achieved by trans-
ferring the responsibility for distribution to the insolvency 
administrator, subject to the right of the parties to seek a 
legal remedy. Article 7 also reforms the arrangements for 
concluding proceedings in cases of pending legal proceed-
ings. Finally, insolvency plan proceedings that are initiated 
by creditors, third parties or the debtor — whereby the debtor 
provides the means, resulting in more than a minimal increase 
in the insolvency estates — are regulated and promoted.
 As a rule, according to Article 8 (“Discharge of Residual 
Debt”), the debtor can apply for discharge of the residual 
debt immediately following the conclusion of proceedings, 
and at the latest within three years following the commence-
ment of proceedings, if he/she has cooperated with the judi-
cial authorities and there has been no abuse of the law. In 
addition, particular forms of discharge of residual debt for 
small-value proceedings are also introduced, and the dis-
charge of residual debt is extended to companies.
 Article 9 (“Consumer Insolvency or Insolvency of Small 
Businesses (‘sovraindebitamento’)”) extends the proceedings 
to businesses with unlimited liability and regulation of cri-
teria for the coordination of consumer insolvency proceed-
ings that affect a number of members of the same family. 
Discharge of residual debt in favor of “worthy” debtors is 
also granted, even where this does not provide any direct or 
indirect benefit to creditors, or only provides future benefits 
(“zero-plan”). However, only this can only happen on one 
occasion and with the provision that the liabilities will return 
if the debtor obtains assets within four years. 
 Furthermore, in Article 9, proceedings are inadmissible 
where (1) the debtor has already been granted a discharge of 
residual debt within the previous five years, (2) the debtor has 
already enjoyed a discharge of residual debt on two occasions 
and (3) in cases of proven fraud. Protective measures, similar to 
those provided in cases of composition proceedings (“concor-
dato preventivo”), are introduced and can be removed, either 
upon their application or ex officio, in cases of fraud to the detri-
ment of creditors. In addition, an authority for creditors is estab-
lished, and, where businesses are affected, the public prosecutor 
can apply for the commencement of liquidation proceedings 
(as well as in cases where measures of individual compulsory 
enforcement are pending). Discharge of residual debt is granted 
in favor of legal persons, but there is one exception: where there 
is a case of fraud to the detriment of creditors or the intentional 
non-fulfillment of a restructuring agreement or plan.
 In addition, Article 10 Privileges (“privilegi”) provides 
a general reorganization of the system of creditor privileges 
disciplined in Italian Civil Code.

Conclusion
 It now remains to be seen when parliament will take concrete 
steps to implement the reform and whether the new legislation 
will result in the development of clear and consistent case law 
to guide and assist in the management of business crises.  abi
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