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On Nov. 14, 2018, the Court of Justice of the 
European Union (ECJ) issued an important 
decision concerning exclusive jurisdiction 

over avoidance claims in insolvency. The ECJ ruled 
that jurisdiction of the courts in a member state of 
the European Union (EU) where insolvency pro-
ceedings were commenced is exclusive. 
 This decision also applies when the defendant’s 
registered office or habitual residence is outside the 
EU (e.g., in the U.S.). Prior to this ruling, it was uncer-
tain whether courts of other member states could also 
have jurisdiction over avoidance claims. The decision 
will affect the litigation strategy of EU insolvency 
administrators against defendants with a registered 
office or habitual residence outside the member state 
of the insolvency proceedings or outside the EU. This 
gives rise to enforcement issues that EU insolvency 
administrators might face when domesticating a judg-
ment against a defendant outside the EU. 
 
Case Summary
Facts and Procedural History
 Wiemer & Trachte GmbH v. Zhan Oved Tadzher 
concerns the insolvency proceedings over the 
assets of the debtor construction company. Wiemer 
& Trachte GmbH, a limited liability company 
(Gesellschaft mit beschränkter Haftung, or GmbH) 
registered in Dortmund, Germany.1 The debtor also 
had a registered branch in Bulgaria.2

 On April 3, 2007, the local insolvency court of 
Dortmund commenced preliminary insolvency pro-
ceedings and appointed the preliminary insolvency 
administrator.3 Henceforth, any disposition of assets 
by the debtor was only effective with the consent 
of the preliminary insolvency administrator.4 On 
April 18 and 20, 2007, the managing director of the 
debtor’s Bulgarian branch transferred 2,149.30 EUR 
and 40,000 EUR from the debtor’s Bulgarian bank 
account to an account in Zhan Tadzher’s name.5 On 

June 1, 2007, the court commenced the permanent 
insolvency proceedings and appointed the perma-
nent insolvency administrator.6

 The debtor subsequently brought an action 
against Tadzher in Bulgaria before the Sofia City 
Court (Sofiyski gradski sad). He claimed that the 
aforementioned bank transfers were avoidable 
because they occurred after the commencement of 
(preliminary) insolvency proceedings.7 The debtor 
sought repayment of the transferred amounts along 
with interest that had accrued since the commence-
ment of insolvency proceedings.8

 Tadzher argued in defense that the Sofia City 
Court did not have jurisdiction.9 However, both the 
Sofia City Court and, on appeal, the Bulgarian Court 
of Appeals (Apelativen sad) rejected this defense.10 
Tadzher then filed a further appeal to the Supreme 
Court of Cassation (Varhoven kasatsionen sad). The 
Supreme Court of Cassation considered such fur-
ther appeal inadmissible, and considered the order 
recognizing the Sofia City Court’s jurisdiction to 
decide the case on the merits to have the force of 
res judicata.11 
 As to the merits, the Sofia City Court also 
upheld the debtor’s claim for avoidance and repay-
ment of the two bank transfers made in April 2007.12 
On appeal, the Bulgarian Court of Appeals reversed 
the Sofia City Court’s judgment and dismissed the 
debtor’s claim for repayment.13 On further appeal by 
the debtor, the Supreme Court of Cassation decided 
to stay the proceedings and refer the matter to the 
ECJ for a preliminary ruling.14

ECJ’s Preliminary Ruling on the Questions Referred
 The Supreme Court of Cassation asked the 
ECJ, inter alia, whether Art. 3 (1) of the European 
Insolvency Regulation EC No. 1346/2000 (referred 
to as the “EIR”)15 gives the courts of the member 
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state in which the insolvency proceedings were commenced 
exclusive international jurisdiction to hear avoidance actions16 
against a defendant whose registered office or habitual resi-
dence is in another member state.17 The Supreme Court of 
Cassation alternatively asked whether the insolvency admin-
istrator could bring an avoidance action before a court of the 
member state in which only the defendant has his registered 
office or habitual residence.18 
 The ECJ considered its previous interpretations of 
Art. 3 (1) of the EIR and held that the courts of the member 
state where insolvency proceedings were commenced have 
exclusive international jurisdiction to hear avoidance actions 
against defendants whose registered office or habitual resi-
dence is in another member state. First, in Rastelli Davide 
e C. Snc v. Jean-Charles Hidoux, the ECJ ruled that Art. 3 (1) 
confers exclusive jurisdiction to the courts to commence 
insolvency proceedings if the debtor has its center of main 
interests in such member state.19 Second, in earlier case law, 
the ECJ had explained that recital 620 of the EIR establishes 
the criteria for determining whether an avoidance action is 
also within the scope of Art. 3 (1) and that these criteria must 
be taken into account.21

 According to the ECJ’s ruling in Christopher Seagon v. 
Deko Marty Belgium NV, the courts of the member state in 
which territory the insolvency proceedings were commenced 
have jurisdiction over avoidance actions against defendants 
that have their registered office or habitual residence in anoth-
er member state.22 The ECJ stated that bundling all actions 
directly arising from an insolvency proceeding in the courts of 
the member state responsible for commencing the insolvency 
proceedings better serves the purpose of improving the effi-
ciency and speed of insolvency proceedings. It also prevents 
detrimental effects of forum-shopping, as envisioned in recit-
als 2 and 8 of the EIR.23 Based on the aforementioned consid-
erations, the ECJ concluded that the jurisdiction to hear and 
determine avoidance actions, as referred to in Art. 3 (1) of the 
EIR, is exclusive and that such jurisdiction remains with the 
courts of the member state where the insolvency proceedings 
were commenced — even when the defendant’s registered 
office or habitual residence is in another member state.24

Analysis
Article 3(1) in the EIR (2000) vs. the EIR Recast (2015)
 Although this ruling interprets the EIR 1346/2000, it 
is equally applicable to the reformed insolvency regula-

tion, EC No. 2015/848 (the “EIR Recast”). With respect to 
Art. 3 (1) of the EIR, much of the reform to the EIR focused 
on adding the core findings of the ECJ’s interpretation of 
Art. 3 (1) to the language of the insolvency regulation. The 
EIR Recast also discusses the examination of jurisdiction, 
challenge to jurisdiction and scope of jurisdiction in Art. 4-6 
of the EIR Recast. As such, the reforms in the EIR Recast 
reflect the ECJ’s prior interpretation of Art. 3 (1) of the EIR.25

ECJ’s Interpretation of Article 3 (1) EIR in Seagon and Schmid
 The Seagon case is one of the most cited cases interpret-
ing Art. 3 (1) of the EIR. In Seagon, a German insolvency 
administrator sued a Belgian defendant, whose registered 
office was in Belgium, in a regional court in Germany to 
avoid a pre-insolvency transfer.26 The ECJ in Seagon held 
that courts of the member state where the insolvency pro-
ceedings were commenced also have international jurisdic-
tion over avoidance actions. Therefore, courts with juris-
diction pursuant to Art. 3 (1) of the EIR can hear avoidance 
actions against defendants that have their registered office in 
another member state.27 
 Although the defendant in Seagon maintained its regis-
tered office in an EU member state, the ECJ subsequently 
relied on its ruling in Seagon to find jurisdiction over avoid-
ance actions where a defendant’s registered office or habitual 
residence is outside the EU. In Ralph Schmid v Lily Hertel, 
the ECJ ruled that Art. 3 (1) of the EIR must be interpreted to 
mean that the courts of a member state where insolvency pro-
ceedings were commenced also have jurisdiction to hear and 
determine avoidance claims that are brought against a defen-
dant whose residence is not within the EU.28 In this case, the 
court stated that promoting foreseeability and legal certainty 
regarding jurisdiction in bankruptcy and liquidations are 
part of the objectives of Art. 3 (1) of the EIR, regardless of 
whether the defendant’s residence is in a third country.29

 Neither the rulings in Seagon nor Schmid addressed 
whether the courts of the EU member state where insolvency 
proceedings were commenced had exclusive — as opposed 
to mere optional — jurisdiction to decide on avoidance 
actions arising from those insolvency proceedings. A court 
with exclusive jurisdiction to decide on a particular matter 
can decide on that matter to the exclusion of all other courts. 
The Wiemer & Trachte GmbH decision now supplements the 
ECJ’s prior rulings on the scope of jurisdiction of the courts 
in the member state of the EU where insolvency proceedings 
are commenced. 
 When read together with the ECJ’s prior decisions, the 
ruling in Wiemer & Trachte GmbH also applies when the 
defendant’s registered office or habitual residence is outside 
of the EU. Thus, EU insolvency administrators must now sue 
defendants in the courts of the EU member state where insol-
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vency proceedings are pending instead of suing defendants 
in their respective home courts. 

Implications for Avoidance Against U.S. Defendants
 EU insolvency administrators looking to pursue an avoid-
ance action against a defendant located in the U.S. must now 
sue that U.S. defendant in the courts of the EU member state 
of the insolvency proceedings. This situation might not be 
problematic when the U.S. defendant has assets located in 
the EU. However, an EU judgment is automatically recog-
nized throughout the EU and can be enforced against a U.S. 
defendant’s assets in the EU. Furthermore, EU insolvency 
proceedings are automatically recognized within the EU. If 
the insolvency administrator enforces the judgment only in 
the EU and not in the U.S., he does not have to domesticate 
the EU judgment before a U.S. court. 
 However, even in cases where the U.S. defendant does 
not have assets in a member state of the EU, the Wiemer & 
Trachte GmbH ruling now only allows the EU insolvency 
administrator to file an avoidance action in the EU member 
state of the insolvency proceeding. Any judgment by a court 
of another EU member state or state outside of the EU is not 
enforceable in the EU. 
 This leads to various questions, which this article can 
only raise but not discuss in full or resolve at this point. 
First, EU insolvency administrators have to consider wheth-
er they could face problems domesticating a judgment from 
an avoidance action against a U.S. defendant. The signifi-
cant costs often associated with domesticating a judgment in 
the U.S. are enough to prevent an insolvency administrator 
from pursuing the avoidance action. The insolvency admin-
istrator thus needs sufficient litigation funding for pursuing 
avoidance actions. 
 Another issue is whether EU insolvency administrators 
instead may, should or have to file avoidance actions against 
U.S. defendants in a proceeding under chapter 15 of the U.S. 
Bankruptcy Code. Since the EIR also provides for avoidance 

actions as part of ancillary proceedings (cf. Art. 18(2)(2) EIR 
1346/2000 and Art. 21 (2) (2) EIR 848/2015), the EIR does 
not appear to bar any avoidance litigation by the EU insol-
vency administrator in a U.S. chapter 15 proceeding. On the 
other hand, it is a matter of U.S. law to decide whether an 
EU insolvency administrator must first file a U.S. chapter 15 
proceeding in order to domesticate an EU avoidance judg-
ment against a U.S. defendant. 
 Alternatively, an EU insolvency administrator could 
decide to file an avoidance action against a U.S. defendant 
directly before a U.S. court within a U.S. chapter 15 proceed-
ing. However, U.S. case law differs as to which law applies 
to avoidance actions: U.S. state avoidance law, foreign 
avoidance law of the main insolvency proceeding or other 
laws. An EU insolvency administrator will not be inclined 
to litigate in the U.S. court without certainty as to what law 
applies to his case. 

Conclusion
 The ECJ’s ruling in Wiemer & Trachte GmbH clarifies 
that international jurisdiction over avoidance claims in insol-
vency pursuant to Art. 3 (1) of the EIR is exclusive. EU insol-
vency administrators no longer have the option to file avoid-
ance actions before a more convenient alternative court. The 
Wiemer & Trachte GmbH decision also applies to defendants 
outside the EU, in particular to U.S. defendants. 
 To the extent that domesticating an EU avoidance judg-
ment in the U.S. creates a significant burden, the new deci-
sion disincentivizes EU insolvency administrators from 
suing U.S. defendants with assets only in the U.S. for avoid-
ance in insolvency in the EU. Consequently, it might now 
become more attractive for EU insolvency administrators 
to file avoidance actions against U.S. defendants in a U.S. 
chapter 15 proceeding if the plaintiff has the necessary cer-
tainty on how such litigation evolves and what avoidance 
rules apply.  abi
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