
European Update
By AdAm GAllAGher, KAthArinA Crinson And JACK shepherd

Editor’s Note: In this article, Katharina Crinson 
and Jack Shepherd provide a refresher on the U.K. 
company voluntary arrangement (CVA) process, a 
debtor-in-possession (DIP) insolvency proceeding 
that allows for cramdown of unsecured creditors, 
and examine how the CVA has regained popularity 
in recent months. The advantages of a CVA will be 
explained, with an examination of why it has not 
always been a successful instrument. Finally, the 
article explains a new use of the CVA: as a distri-
bution tool for creditors used alongside an insol-
vency process, a tool that is being seen much more 
in England at the moment. 

In the immediate aftermath of the U.K.’s econom-
ic downturn, which took place from 2009-12, a 
number of U.K. retailers, hotels and gyms (such 

as JJB, Blacks Leisure and Fitness First) implement-
ed a CVA. In virtually all of these situations, the goal 
was to reduce the rent that the companies were pay-
ing on their high-street stores. The majority of these 
CVAs was at least initially successful, and when a 
CVA was passed, rents were cut or stores handed 
back, and the companies achieved a short breathing 
space. Sadly, for many of these companies the CVAs 
did not go far enough, and eventually the companies 
failed (such as JJB and Discover Leisure). 
 This somewhat tainted the CVA process, as peo-
ple began to see it as an interim solution and only 
rarely as a holistic long-term one for a struggling 
company. Such a perception might have resulted in 
there being a relative lull in CVAs aimed at reduc-
ing a company’s lease liabilities from 2013. The 
tide is now turning, and 2017 saw a number of new 
CVAs. Some of these are again being used in the 
traditional retail space (such as Toys ’R Us), others 
in the casual-dining sector (such as Byron, a burger 
chain). Whether these new CVAs will have a bet-
ter success story drawing on lessons learned from 
previous CVAs in the long run remains to be seen. 
More interestingly, perhaps, is the use of CVAs as a 
distribution mechanism, rather than as a standalone 
creditor-compromise tool. The article examines this 
latest use and provides an overview of the CVA pro-
cess more generally. 

What Is a CVA?
 A CVA is a process under the U.K. Insolvency 
Act 1986 that allows a company to enter into an 

agreement with its unsecured creditors. It is a proce-
dure that allows a company to reschedule or reduce 
the total amount of its debts, including contingent 
debts such as lease liabilities. A CVA cannot bind 
secured creditors without their consent and differs 
from other forms of restructuring, as there is only a 
limited amount of court oversight. The CVA only 
allows for a moratorium in limited circumstances. 
 It can also be used in conjunction with, for 
example, an administration when a statutory mor-
atorium gives the company time to negotiate the 
proposals with its creditors. In two examples of 
the CVA being used as a distribution mechanism 
rather than a standalone insolvency tool, Nortel and 
MF Global, the CVA has been used in the context 
of a long-standing administration. A CVA is imple-
mented under the supervision of an insolvency prac-
titioner, known as the nominee, before the proposals 
are implemented and as a supervisor afterwards.

How Is a CVA Achieved?
 The directors propose a plan to the company’s 
unsecured creditors through which the company’s 
debts are to be rescheduled. They must also pro-
vide a statement of the company’s affairs contain-
ing the details of its creditors, debts, liabilities and 
assets. There is no legal requirement in the U.K. 
Insolvency Act 1986 that the company must be 
technically insolvent. However, in practice, insol-
vency is always on the horizon and the backdrop to 
what would most likely happen if the CVA was not 
voted through or failed.
 Proposals might include rescheduling or reduc-
ing the company’s debts and/or a debt-for-equity 
swap. The nominee is required, within 28 days 
of being given notice of the proposal, to submit a 
report to the court as to whether the proposal should 
be considered by the company’s creditors and share-
holders. If so, a decision of the company’s creditors 
needs to be sought.
 Historically, creditors had been asked to give 
their consent by way of a physical creditors’ meeting. 
However, in April 2017 the U.K. legislature made 
changes to the insolvency regime to virtually abolish 
physical creditors’ meetings and provide for alterna-
tive ways to seek creditors’ consent, such as by way 
of correspondence or via a virtual meeting.1 Physical 
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where people were used to previously having physical meetings.
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creditors’ meetings remain possible, but only if they are req-
uisitioned by a certain threshold of creditors. Therefore, they 
are supposed to be the exception, not the norm. 
 However, in practice physical creditors’ meetings 
remain popular both among creditors (as it gives them the 
opportunity to ask live questions and state their views) and 
insolvency officeholders (as it enables the meeting to con-
clude without further protected correspondence). In order 
to avoid a possible requisition of a physical meeting, the 
company might gain the support of the necessary amount 
of creditors for a physical meeting to occur. It is no sur-
prise that the two big CVAs the authors have seen since the 
introduction of the change have continued to use physical 
creditors’ meetings. 
 The company’s shareholders will be invited to consider 
the proposal at a shareholders’ meeting. This has to take 
place after the creditors’ decision has been made, but the 
outcome of the shareholders’ meeting has no material impact 
on the CVA.

What Approval Is Needed, and What Is the Effect on Creditors?
 The creditors and shareholders decide whether to approve 
the proposed CVA, with or without modifications. Any pro-
posal must allow for the payment of any preferential debts 
(e.g., salaries owed to employees) that are first in priority to 
other unsecured creditors. The creditors cannot approve any 
proposal or modification that affects the rights of a secured 
creditor without such secured creditor’s consent.
 A CVA binds all (unsecured) creditors (including dissent-
ing ones), so it is a cramdown tool that allows dissenters to 
be dragged along. The CVA is approved when 75 percent or 
more (in value) of those creditors voting vote in favor of it. 
However, the resolution will be invalid if more than half of 
the total value of unconnected creditors vote against it. The 
insolvency legislation defines who is a “connected” creditor 
for this purpose, and the definition is very broad, as set out 
in § 249 of the U.K. Insolvency Act 1986. A person is con-
nected with a company if (1) he/she is a director or shadow 
director of the company or an associate of such director or 
shadow director, or (2) he/she is an associate of the company. 
The definition of “associate” is also very wide, which set out 
in § 435 of the U.K. Insolvency Act 1986 (it takes up two 
pages of the insolvency legislation textbook) and includes 
companies, where the same person has control of both com-
panies or has control of one person and persons who are his 
associates have control of the other. 
 The policy intention is that a compromise should not 
be imposed on genuine “third party” creditors that have 
been dragged along by intra-group company creditors. 
The CVA takes effect if it is approved by the necessary 
amount of creditors. 
 Once the CVA takes effect, the nominee becomes the 
supervisor of the arrangement and is empowered to imple-
ment the proposals. Once bound by a CVA, a creditor cannot 
take any step against the company to recover any debt that 
was compromised by the CVA, or to enforce rights against 
the company that arise from the company’s failure to pay the 
debt in question. A successful CVA typically results in the 
company being relieved of its entire pre-CVA debts, as they 
are replaced with the terms of the compromise effected by 

the CVA and are able to be traded uninterrupted throughout 
the CVA process.2

The Advantages of a CVA
 The CVA is a flexible tool, as it is essentially a statutory 
wrap that can be used to achieve a contractual compromise 
by a majority of creditors. The terms of each CVA can be 
tailored to the company’s needs, and creditors can be treated 
differently — provided that there are rational reasons for 
doing so. Creditors do not vote in classes in a CVA, credi-
tor’s voting entitlement is also not affected by whether the 
creditors are impaired by the CVA. This means that depend-
ing on voting entitlements, it is possible for unimpaired cred-
itors to carry the vote, meaning that the votes of impaired 
creditors (usually landlords) are insufficient in causing the 
CVA to be voted down. 

 However, it is quite possible that in these circumstanc-
es, impaired creditors could launch a challenge to the CVA 
on the basis that this is intrinsically unfair. Such arguments 
might be especially relevant in the context of a landlord CVA 
where lease properties continue to be occupied for the benefit 
of the estate, but to the detriment of the landlords.
 As previously noted, the court has limited involvement, 
and usually only if a creditor mounts a challenge. A credi-
tor can only do this within 28 days of the day on which 
the creditors’ decision on the CVA was made or the credi-
tor became aware of the decision procedure having taken 
place. The company undergoing a CVA will remain a trad-
ing entity and while a supervisor/nominee is in place, in 
practice the directors are still running the business. Thus, 
it is a DIP procedure, which makes it attractive from the 
directors’ point of view. 
 Compared to a scheme of arrangement (which is the other 
process in the U.K. that allows the cramming down of credi-
tors), a CVA is very cost-effective. However, a CVA does 
not bind secured creditors without their consent.

Where Have CVAs Gone Wrong?
 As alluded to in the introduction, CVAs have not always 
been successful, and certainly not in the long run. Why is 
this? A CVA is based on a contractual compromise, and no 
creditor will wish to give up more than is absolutely neces-
sary to see the business through. 
 As the CVA process was used more and more from 2009-
13, new tools emerged to deal with any concern by credi-
tors that they were asked to give up extensive rights, only to 
then see the company’s shareholders later walk away with 
the benefit. In order to alleviate these concerns, some CVAs 

2 The position is very complex and depends on the deal that is taken, so it would be too difficult to address 
in the abstract whether taxes accrue for the forgiveness of debt.
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have introduced such concepts as creditor participation in 
future earnings and anti-embarrassment protections. 
 In theory, such tools should allow a company to reach 
the compromise on its debts that it needs — providing some 
comfort at the same time to creditors that if the workout is 
successful, they will also benefit from the upside. Therefore, 
it is to be hoped that these mechanisms encourage companies 
to reach the right level of debt/compromise at the start — 
meaning that a CVA will be a long-lasting restructuring tool, 
rather than a short-term fix. 
 That being said, many companies that have implemented 
a CVA have suffered from a mix of deep-sector decline, not 
implementing sufficient operational change (e.g., moving to 
or improving online platforms) and balance-sheet (e.g., bank 
debt) restructurings, the combination of which means that 
regardless of how creative the CVA was, it might just not be 
sufficient on its own to turn around a struggling company.

The New Use of CVAs
 CVAs have been used as a DIP tool to effect a compro-
mise between a company and its unsecured creditors (which 
are typically landlords), but this is not the only use for a 
CVA. More recently, there have been two examples of a 
CVA being used as a distribution mechanism within the con-
text of an insolvency. 

Nortel
 In January 2009, the Nortel Group was placed into coordi-
nated insolvency procedures in Canada, the U.S. and England. 
The Nortel Group had 19 companies within Europe, the 
Middle East and Africa (EMEA). They each had its center of 
main interests in England and therefore went into an English 
administration. The English administrators had given certain 
undertakings and assurances to local creditors that they would 
respect the local priority distribution rules, so as to avoid a 
costly secondary proceeding being opened in other countries. 
 Once the global business and assets of the group were 
sold, the sale proceeds were paid into a so-called “lockbox,” 
pending determination of how the proceeds should be shared 
among the group and its creditors. Following a joint hear-
ing in the U.S. and Canada, directions were given on this 
distribution. The administrators applied to the English court 
for sanction to propose a CVA as a distribution-mechanism 
tool, which would allow the administrators to distribute the 
proceeds for the EMEA countries while respecting the local 
distribution and priority rights that were the subject of the 
earlier assurances. Therefore, the administrators proposed 

CVAs to enable the lockbox proceeds to be distributed. All 
CVAs were approved by the creditors and are now in the 
implementation phase. 

MF Global
 MF Global U.K. was part of the MF Global group of 
companies. Following substantial losses, various group com-
panies both in the U.S. and U.K. entered insolvency proceed-
ings on Oct. 31, 2011, with the U.K. entity (MF Global U.K.) 
entering special administration under a separate regime for 
investment firms. 
 In November 2017, the administrators proposed a CVA 
to regulate the distribution of the estate’s remaining assets 
to creditors. The CVA provides a sophisticated exchange 
offer for creditors and gives creditors the option to exit the 
administration early in exchange for an immediate cash 
payment. Alternatively, creditors can choose to remain in 
the insolvency estate in the medium term, or participate in 
the funding of the exit payments and remain in the estate 
over the long term in exchange for a beneficial interest in 
the upside on the claims of the exiting creditors and medi-
um-term creditors. The CVA was passed and is now also in 
the implementation phase, with the administrators working 
through creditors’ elections. 

Change Coming?
 Many European insolvency regimes do not provide 
for a holistic pre-insolvency preventive restructuring tool. 
The EU Commission published a proposal for a restructur-
ing directive to address this.3 EU member states should be 
encouraged to put measures in place that allow a debtor to 
restructure early and without the need for an insolvency 
practitioner to be appointed. The process is currently going 
through various consultation stages, and if adopted by the 
EU member states, would have two years to implement such 
measures into national law.4 Whether member states will 
embrace the new concepts remains to be seen. The proof will 
be in the pudding: Will it actually assist struggling compa-
nies to provide a better tool to the restructuring toolbox than 
what is currently in place? Regarding the U.K., arguably the 
tools are there; it is in the implementation that many CVAs 
struggle, so will a new tool assist?  abi
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3 The proposal for a directive of the European Parliament and of the Council on preventive restructuring 
frameworks, second chances and measures to increase the efficiency of restructuring, insolvency and 
discharge procedures and amending Directive 2012/30/EU.

4 See “Legislative Train Schedule,” available at europarl.europa.eu/legislative-train/theme-deeper-and-
fairer-internal-market-with-a-strengthened-industrial-base-financial-services/file-business-insolvency 
(last visited March 6, 2018).
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