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Section 505 (a) (1) of the Bankruptcy Code 
vests a bankruptcy court with the authority 
to determine the amount and validity of a 

tax assessment against a debtor. Specifically, the 
bankruptcy court may “determine the amount or 
legality of any tax, any fine or penalty relating 
to a tax, or any addition to tax, whether or not 
previously assessed, whether or not paid, and 
whether or not contested before and adjudicated 
by a judicial or administrative tribunal of com-
petent jurisdiction.”1 Since bankruptcy judges are 
granted broad discretion to determine debtors’ tax 
liabilities that are generally reserved for tax courts 
and administrative tribunals under state and fed-
eral tax laws, constitutional controversy ostensi-
bly arises over a bankruptcy court’s authority over 
tax disputes. 
 For example, under the Tax Injunction Act, 
codified in 28 U.S.C. § 1341, federal courts “shall 
not enjoin, suspend or restrain the assessment, levy 
or collection of any tax under State law where a 
plain, speedy and efficient remedy may be had in 
the courts of such State.”2 Thus, federal courts lack 
jurisdiction to hear suits that seek to enjoin, sus-
pend or restrain state tax assessment or collection 
procedures.3 In Levin v. Commerce Energy Inc.,4 
the Supreme Court resolved a circuit split and held 
that principles of federalism and comity required 
federal abstention in certain tax cases beyond the 
Tax Injunction Act. 
 Moreover, governmental taxing authorities 
have questioned whether a bankruptcy court is the 
proper forum to determine a debtor’s tax liability, 
particularly when significant taxes are outstanding 
and a complicated tax scheme is in place under state 
or federal law. On the other hand, for bankruptcy 
practitioners representing debtors, § 505 (a) (1) is a 
powerful tool to reduce, alter or modify the debt-
or’s outstanding tax obligations that may have been 
delinquent for years before the commencement of 
the bankruptcy case. 

Limited Exceptions Governing 
a Bankruptcy Court’s Authority 
over Tax Disputes 
 While Congress has made it clear that bankrupt-
cy judges are given broad authority to determine tax 
liabilities, courts may not determine a debtor’s tax 
obligations under three limited exceptions. First, if 
the amount or legality of the tax, fine or penalty was 
contested before and adjudicated by a judicial or 
administrative tribunal before the commencement of 
the case, the Bankruptcy Code strips the bankruptcy 
court of authority that it otherwise would have had 
under § 505 (a) (1).5 Stated another way, “[i] f a tax 
claim has been litigated to a final judgment prior 
to the commencement of the bankruptcy case, the 
bankruptcy court lacks jurisdiction to consider the 
claim.”6 Section 505 (a) (2) (A) “expresses, in juris-
dictional terms, traditional principles of res judi-
cata, or claim preclusion.”7 
 The majority of courts have required a final 
adjudication prior to bankruptcy before finding 
that § 505 (a) (2) (A) deprives the bankruptcy court 
of authority to determine the amount or legality of 
a tax. For example, in Texas Comptroller of Public 
Accounts v. Trans State Outdoor Advertising Co. 
Inc. (In re Trans State Outdoor Advertising Co. 
Inc.),8 the Fifth Circuit held that although a state 
administrative decision determining a debtor’s 
tax liability could be reviewed by the bankruptcy 
court if the debtor had filed for bankruptcy before 
the decision became final, the jurisdictional bar 
of § 505 (a) (2) (A) had been triggered because the 
administrative decision had not been appealed and 
had become final under state law prior to the debt-
or’s bankruptcy filing. Similarly, the Tenth Circuit 
in City Vending of Muskogee Inc. v. The Oklahoma 
Tax Commission9 held that “a federal court ... will 
have jurisdiction under § 505 to consider state 
tax issues ... where the debtor has challenged the 
assessment through state proceedings which are 
still pending at the time the bankruptcy petition 
is filed.” Indeed, the term “adjudicated,” as used 
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1 11 U.S.C. § 505(a)(1). 
2 28 U.S.C. § 1341. 
3 See Hibbs v. Winn, 542 U.S. 88, 105 (2004) (U.S. Supreme Court recognized that in 

enacting Tax Injunction Act, Congress focused its attention on taxpayers who sought to 
avoid paying their tax bills by pursuing challenge route other than one specified by state 
taxing authority). 

4 560 U.S. 413, 423 (2010).

22  December 2021 ABI Journal

Jacquelyn Choi is a 
partner with Rimon, 
PC in Los Angeles. 
She represents 
secured and 
unsecured creditors 
in corporate 
bankruptcy matters. 
Part of her practice 
is dedicated to 
counseling counties 
throughout California 
concerning their 
bankruptcy rights, 
and she has assisted 
in drafting legislative 
amendments to the 
California Revenue 
and Taxation Code.

5 11 U.S.C. § 505(a)(2)(A).
6 See Cent. Valley AG Enters. v. U.S., 531 F.3d 750, 755 (9th Cir. 2008).
7 See IRS v. Teal (In re Teal), 16 F.3d 619, 621 n.3 (5th Cir. 1994). 
8 140 F.3d 618, 621-22 (5th Cir. 1998).
9 898 F.2d 122, 125 (10th Cir. 1990).



in § 505 (a) (2) (A), which requires a debtor’s tax liability 
to be adjudicated by a judicial or administrative tribunal 
before the commencement of bankruptcy prior to stripping 
the bankruptcy court’s decision-making authority, simply 
means that a judgment of a court of competent jurisdiction 
has been decreed.10

 The second manner in which a bankruptcy court loses its 
authority under § 505 (a) (2) (A) involves the estate’s rights 
to a tax refund. Specifically, the bankruptcy court may not 
determine the right of the estate to a tax refund before the 
earlier of (1) 120 days after the estate properly requests such 
refund from the governmental unit from which such refund is 
claimed, or (2) a determination by such governmental unit of 
such request.11 In other words, the bankruptcy court may not 
determine the right to a tax refund until after a refund claim 
has been filed and 120 days have passed.12 
 Under the third exception prohibiting a bankruptcy 
court’s determination of a debtor’s tax obligations, the court 
may not determine “the amount or legality of any amount 
arising in connection with an ad valorem tax on real or per-
sonal property of the estate, if the applicable period for con-
testing or redetermining that amount under applicable non-
bankruptcy law has expired.”13

 In City of Perth Amboy v. Custom Distribution Services 
Inc. (In re Custom Distribution Services Inc.),14 the chap-
ter 11 debtor filed an adversary proceeding to determine, 
modify and reduce real property taxes assessed against its 
property, on the grounds that the tax assessor (in determin-
ing the property’s value) had failed to properly account for 
the effects of environmental contamination. The City of 
Perth Amboy contended that § 505 (a) (2) (B)’s limitation on 
the bankruptcy court’s authority to decide this issue applied 
because the debtor failed to contest the city’s valuation pur-
suant to its state statute requiring a taxpayer to file an appeal 
to the county board of taxation on or before April 1 of the 
tax year, or 45 days from the time notices of assessment have 
been mailed.15 
 According to the city, because the debtor did not comply 
with state procedural requirements and request a reassess-
ment for any of the tax years at issue, it failed to “properly 
request” refunds as required by § 505 (a) (2) (B) (i).16 After 
analyzing the legislative history for guidance, the Third 
Circuit was persuaded that the overwhelming case author-
ity interpreting the statute precluded the bankruptcy court 
from adjudicating claims for refund of taxes that were not 
seasonably contested in accordance with the procedures set 
out by the taxing authority.17 Accordingly, the Third Circuit 
held that the bankruptcy court did not have jurisdiction to 
order the city to refund excess payments for certain years in 
question in which the debtor paid but did not contest them in 
accordance with applicable state law.18 

 Moreover, in Dubov, et al. v. Read (In re Read),19 the 
court ruled on an issue of first impression at the circuit level 
concerning the lack of clarity involving the interplay between 
the general extended time limits permitted under §§ 108 (a) 
and 505 (a) (2) (C) of the Bankruptcy Code involving a bank-
ruptcy court’s lack of authority to resolve an ad valorem tax 
dispute if the time to challenge the taxes had expired under 
state law. Under § 108 (a), if the debtor’s time period within 
which to take certain actions under applicable nonbankruptcy 
law has not expired as of the commencement of the bank-
ruptcy case, then that time period will be extended before the 
later of (1) the end of such period, or (2) two years after the 
order for relief.20

 In Read, the county property appraiser certified the 2009 
tax rolls to the tax collector on Oct. 12, 2009, and the debtor 
filed for chapter 11 relief 29 days later.21 The tax collector 
filed a proof of claim for the unpaid real property ad valorem 
taxes based on the appraised value of the debtor’s investment 
properties.22 However, the debtor did not file a judicial chal-
lenge to the value of her properties in a Florida state court 
within 60 days of the Oct. 12, 2009, certification pursuant to 
the applicable Florida statute.23 
 The debtor subsequently filed an objection to the tax 
claim after the applicable period expired under state law, 
contending that the assessed property values exceeded their 
actual values.24 Both the property appraiser and tax collec-
tor argued that the specific provisions of § 505 (a) (2) (C) pre-
cluded the bankruptcy court from redetermining the amount 
or legality of any ad valorem tax liability on the debtor’s real 
property if the allowable period for contesting such claim 
under state law expired prior to the filing of the debtor’s 
claim objection notwithstanding the general extension of 
time afforded under § 108 (a).25 
 After recognizing that the court could not “look 
to Section 108 (a) because it is a bankruptcy law” and 
§ 505 (a) (2) (C)’s statutory language prohibited the bank-
ruptcy court’s ability to determine an ad valorem tax assess-
ment if the applicable period under “nonbankruptcy law” had 
expired, the court stated that a plain reading of §§ 108 (a) and 
505 did not authorize the court to apply § 108 (a) alone and 
that § 108 (a)’s extension of the time period was irrelevant for 
purposes of § 505 (a) (2) (C).26 
 Thus, Congress’s intent “in enacting § 505 (a) (2) (C) 
was to prevent bankruptcy abuse by debtors and ensure that 
debtors pay the amount they owe as soon as possible.”27 The 
Read court was “persuaded that in enacting § 505 (a) (2) (C), 
Congress intended that the specific provisions of that statute 
must prevail over the more general provisions of § 108(a).”28 
The Eleventh Circuit held that the bankruptcy court erred 
in ruling that the debtor’s request for determination of her 
ad valorem tax liability was timely under the general time 

10 See In re Teal, 16 F.3d at 621.
11 11 U.S.C. § 505(a)(2)(B).
12 Id. 
13 11 U.S.C. § 505(a)(2)(C); see also Cent. Valley AG Enters. v. U.S., 531 F.3d 750, 766 (9th Cir. 2008) 

(“Section  505 does include a provision that implicitly respects the limitations period of the applicable 
state or federal tax laws by precluding the exercise of bankruptcy jurisdiction if the debtor has failed to 
pursue its administrative remedies.”).

14 224 F.3d 235 (3d Cir. 2000).
15 See id., 224 F.3d 235 at 240. 
16 Id. 
17 Id. at 243. 
18 Id. at 243-44. 

19 692 F.3d 1185 (11th Cir. 2012).
20 11 U.S.C. § 108(a). 
21 In re Read, 692 F.3d 1185 at 1188.
22 Id. 
23 Id. 
24 Id. 
25 Id. 
26 Id. at 1190. 
27 Id. at 1191.
28 Id.
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extensions afforded under § 108 (a), reversed the district 
court’s judgment and remanded the case with instructions to 
vacate the bankruptcy court’s order.29 

Conclusion
 Although § 505 (a) (1) is a powerful statute granting bank-
ruptcy courts broad discretion to hear and determine a debt-
or’s tax liabilities, more bankruptcy courts should consider 
declining to exercise such authority for a number of reasons. 
First, it encourages delinquent taxpayers with significant tax 

claims to engage in forum-shopping by not paying their taxes 
timely, filing for bankruptcy, then requesting a § 505 (a) (1) 
determination by the bankruptcy court. Second, it also dimin-
ishes a taxing authority’s ability to collect delinquent tax rev-
enues by allowing bankruptcy courts to serve as secondary 
tax courts to decide complicated tax schemes over which 
states enjoy a wide latitude. If it turns out that the debtor’s 
underlying taxes need to be adjusted, the applicable taxing 
authority might be better positioned to correct the tax assess-
ments at issue. Thus, bankruptcy courts should rely on the 
principles of federalism and comity identified in Levin and 
consider abstaining from making tax determinations.  abi
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